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Qualified  Immunity 
from  Liability  for  " 
Violations  of  Federal 
Rights  -a  Modification 


Michael  R.  Smith 


THISART1CLE  EXAMINES  thequali- 
fied  immunity  defense  available  to  protect 
public  officials,  including  school  officials, 
from  liability  for  damages  in  lawsuits 
brought  under  42  U.S.C.  §  1983  alleging 
that  the  official  violated  the  plaintiffs  fed- 
eral rights.  The  United  States  Supreme 
Court  recently  modified  the  standard 
applied  to  those  cases.  In  Harlow  v. 
Fitzgerald'  the  Supreme  Court  held  that 
public  officials  may  not  be  required  to  pay 
damages  if  their  conduct  did  not  violate 
clearly  established  statutory  or  constitu- 
tional rights  of  which  a  reasonable  person 
should  have  known.  In  other  words,  a 
public  official  may  be  required  to  pay 
damages  in  a  Section  1983  lawsuit  only  if 
he  acted  contrary  to  settled  law.  The  de- 
fense of  qualified  immunity  plays  a  prom- 
inent role  in  many  Section  1983  lawsuits 
against  school  officials.  The  Harlow  deci- 
sion therefore  is  bound  to  have  important 
consequences  for  Section  1983  litigation 
and  deserves  close  consideration. 

(i  oniinued  on  page  5) 


The  author  in  an  Institute  faulty  member  who 
as  written  extensively  on  the  liability  of  govern- 
lentsand  government  officials 

I.  50  U.S.L.W.  4815(1982). 


Unwed  Mothers 
As  Teachers? 

Douglas  S.  Punger 


School  Enrollment 

Projections: 
Declines  Continue 

Charles  D.  Liner 


SINCE  1977,  when  this  Bulletin  first 
began  reporting  and  analyzing  projec- 
tions of  an  impending  decline  in  North 
Carolina's  school  enrollment,  total  aver- 
age daily  membership  (ADM)  has  fallen 
6.8  per  cent  from  the  peak  enrollment  of 
that  year— from  1,183,191  to  1,102,951 
in  1981-82.  Of  the  state's  143  school 
administrative  units,  131  (91.6  per  cent) 
had  lower  total  ADM  in  1981-82  than  in 
1976-77;  and  of  the  twelve  units  that  had 
higher  ADM  at  the  end  of  the  period, 
none  had  an  increase  of  5  per  cent  or 
more. 

(continued  on  page  li) 


The  author  is  an  Institute  of  Government 
faculty  member  whose  field  is  economics.  He  has 
been  writing  on  school  enrollment  projections 
since  1977. 


NOT  SO  LONG  AGO  the  unmarried 
teacher  who  became  pregnant  was  summar- 
ily dismissed,  if  she  had  not  already  quit 
and  moved  out  of  town  before  her  principal, 
superintendent,  or  school  board  learned  of 
her  condition.  Today,  many  unwed  teachers 
who  become  mothers  are  successfully  chal- 
lenging the  efforts  of  superintendents  and 
school  boards  to  dismiss  them. 

Their  success  comes  despite  statistical 
evidence  of  an  alarming  rise  in  teenage 
pregnancies.1  In  1979,  33  per  cent  of  all 
babies  born  to  white  teenagers  and  83  per 
cent  of  all  babies  born  to  black  teenagers 
were  illegitimate.2  The  birthrate  of  unmar- 
ried teenagers  (15  to  19)  rose  from  14.1 
per  thousand  in  1950  to  26.9  in  1979. > 
Approximately  262,700  illegitimate  chil- 
dren were  born  to  teenagers  in  1979.  com- 
pared with  59,200  born  during  the  post- 
war baby  boom  of  1950.4  Despite  this 
apparent  social  problem,  and  even  though 
the  classroom  teacher  has  more  personal 
contact  with  teenagers  than  any  other 
professional.  Congress  and  the  courts 
have  made  it  increasingly  difficult,  if  not 
legally  impossible,  to  dismiss  an  unwed 
teacher  who  becomes  pregnant. 


The  author  is  the  school  attorney  for  the 
Winston-Salem  Forsyth  County  Schools. 

I  Black  and  White.  Unwed  All  Over.  118 
Time  67  (November  9.  1981)        2.  Id. 

3.  U.S.  Dept.  of  Commerce,  Bireai  of  the 
Census.  Statistical  Abstract  of  the  United 
States.  1981.  Chart  98.  p.  65       4    Id. 
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The  Effect  of  Federal  Legislation 

In  the  fall  of  1978,  Congress  passed  the  Pregnancy 
Discrimination  Act  (PDA)5  with  the  intention  of  amend- 
ing Title  VII  of  the  Civil  Rights  Act  of  1964  to  clarify  that 
its  prohibition  against  sex  discrimination  includes  a  prohi- 
bition against  discrimination  in  employment  on  the  basis 
of  pregnancy,  childbirth,  or  related  medical  conditions.6 
The  House  Report  and  several  commentators  on  the  legis- 
lation seem  to  agree  that  the  PDA  was  passed  in  response 
to  the  U.S.  Supreme  Court's  decision  (1976)  in  General 
Electric  Co.  v.  Gilbert.1  In  that  case  the  Supreme  Court 
held  that  an  employer's  refusal  to  grant  disability  benefits 
for  pregnancy  did  not  violate  Title  VII.8  While  clarifica- 
tion of  Title  VII  probably  was  the  primary  purpose  of  the 
PDA,  the  passage  of  the  act  has  provided  a  legal  basis 
under  Title  VII  for  unwed  mothers  to  challenge  their 
dismissal  if  the  termination  is  based  on  their  parental 
status. 

The  actual  language  of  the  PDA's  amendment  to  Sec- 
tion 701  of  the  Civil  Rights  Act  reads  as  follows: 

The  terms  "because  of  sex"  or  "on  the  basis  of  sex" 
include,  but  are  not  limited  to,  because  of  or  on  the 
basis  of  pregnancy,  childbirth,  or  related  medical  con- 
ditions; and  women  affected  by  pregnancy,  childbirth, 
or  related  medical  conditions  shall  be  treated  the  same 
for  all  employment-related  purposes,  including  receipt 
of  benefits  under  fringe  benefit  programs,  as  other 
persons  not  so  affected  but  similar  in  their  ability  or 
inability  to  work,  and  nothing  in  section  2000e-2(h)  of 
this  title  shall  be  interpreted  to  permit  otherwise.  This 
subsection  shall  not  require  an  employer  to  pay  for 
health  insurance  benefits  for  abortion,  except  where 
the  life  of  the  mother  would  be  endangered  if  the  fetus 
were  carried  to  term,  or  except  where  medical  compli- 
cations have  arisen  from  an  abortion:  Provided.  That 


nothing  herein  shall  preclude  an  employer  from  provid- 
ing abortion  benefits  or  otherwise  affect  bargaining 
agreements  in  regard  to  abortion.9  [Emphasis  added.] 

The  basic  principles  of  this  law,  as  stated  in  the  House 
Report,  include  a  prohibition  against  employment-related 
discrimination  on  the  basis  of  pregnancy  that  applies  "to 
all  aspects  of  employment — hiring,  reinstatement,  termina- 
tion, disability  benefits,  sick  leave,  medical  benefits,  senior- 
ity and  other  conditions  of  employment  currently  covered 
by  Title  VII."10  By  redefining  the  terms  "because  of  sex"  and 
"on  the  basis  of  sex"  to  include  "on  the  basis  of  pregnancy, 
etc,"  Congress  has  effected  a  substantive  change  in  many 
provisions  of  Title  VII,  including  Section  703(a)(  1),  which 
makes  it  unlawful  for  an  employer  to  discharge  an  employ- 
ee "because  of  sex."11  Since  the  passage  of  the  PDA. 
Section  703(a)(1)  may  be  read  as  flatly  prohibiting  an 
employer  from  discharging  an  employee  because  she  is 
pregnant. '- 

Whether  an  exception  can  be  made  to  the  prohibition 
stated  in  section  703(a)(1)  of  Title  VII  for  the  discharge  of 
an  unwed  woman  because  she  is  pregnant  is  questionable. 
One  commentator  suggests  that  an  argument  could  be 
made  that  discharging  an  unwed  mother  is  based  not  on 
sex  but  on  marital  status.13  He  admits,  however,  that  he 
does  not  believe  this  argument  would  be  persuasive.  It 
would  be  even  less  persuasive,  in  my  opinion,  if  the  em- 
ployer historically  has  terminated  the  mothers  but  not  the 
fathers  of  illegitimate  children. 

The  marital-status  argument  finds  no  support  in  the 
EEOC  guidelines  that  were  issued  in  1979  in  an  effort  to 
interpret  and  explain  the  impact  of  the  PDA. I4  While  these 
guidelines  are  only  interpretive  rules  and  do  not  have  the 
force  of  law,  the  courts  have  accorded  them  "great  defer- 
ence" in  many  cases.15  But  this  does  not  mean  that  the 
courts  have  not  ignored  the  EEOC  guidelines  in  some 


5.  42U.S.C.  §2000e(k)(  1981).  PL.  95-555.  92  Stat.  2016. 

6.  House  Report  No.  95-948.  1978  U.S.  Code  Congressional  and 
Administrative  News.  p.  4749. 

7.  479  U.S.  125  (1976).  See  also  Note.  The  Pregnancy  Discrimination 
Act  of  1978  and  the  EEOC  Guidelines.  A  Return  to"  Great  Deference  ~4\ 
U.  Pitt.  L.  Rev.  735  (1980);  and  Note.  The  1978  Pregnancy  Discrimination 
Act:  A  Problem  of  Interpretation.  58  Wash.  U..L.Q.  607  (1980). 

8  In  the  majority  opinion,  as  written  by  Justice  Rehnquist,  the  com- 
pany's benefits  policy  was  not  gender-related  but  condition-related.  The 
plan  provided  equal  benefits  for  men  and  women  in  that  it  provided 
coverage  for  most  conditions  suffered  by  both  men  and  women.  Because 
pregnancy  is  a  temporary  condition  common  only  to  women,  the  Court 
refused  to  compel  the  defendant  to  provide  a  benefit  that  would  be  enjoyed 
by  only  one  sex  under  the  guise  of  preventing  sex  discrimination. 


9.  42U.S.C§2000e(k)(1981). 

10.  House  Report  No.  95-948.  supra  note  6.  p.  4752. 

1 1.  42  U.S.C.  §  200(e)-2(a)  (1)  (1976). 

12.  The  1978  Pregnancy  Discrimination  Act.  supra  note  7.  This  author, 
Stephen  D.  Coffin,  contends  that  the  PDA  creates  a  protection  from  I 
discharge  for  pregnant  women  that  the  law  does  not  provide  to  employees 
who  suffer  other  temporary  disabilities.  In  other  words,  an  employee  (one 
who  does  not  have  a  contract  or  tenure)  who  serves  at  the  will  and  pleasure  , 
of  his  or  her  employer  may  be  terminated  if  he  or  she  becomes  disabled  and 
unable  to  work,  but  a  pregnant  employee  may  not  be  discharged  for  this  [ 
reason.  See  Still  v.  Lance.  279  N.C.  254.  182  S.E.2d  403  (1971). 

13.  The  Pregnancy  Discrimination  Act  of  1978.  supra  note  7. 

14.  CCH  Employment  Practices  Guide  i|  3951. 

15.  Bundy  v.  Jackson,  642  F.2d  934  (DC.  Cir.  1981). 
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cases,  particularly  in  this  very  area  of  the  law.16  The 
EEOC's  pregnancy-discrimination  guidelines  provide  that: 

a  written  or  unwritten  employment  policy  or  practice 
which  excludes  from  employment. ..employees  because 
of  pregnancy,  childbirth,  or  related  medical  conditions, 
is  in  prima  facie  violation  of  Title  VII.17 

The  clearest  indication  of  the  commission's  attitude 
toward  employment  discrimination  based  on  pregnancy 
outside  marriage  appears  in  its  answer  to  one  of  the  series 
of  questions  it  posed  as  a  further  method  of  clarifying  its 
position  on  the  impact  of  the  PDA. 

Question  13 — 

May  an  employer  limit  disability  benefits  for  preg- 
nancy-related conditions  to  married  employees?  An- 
swer: No.18 

In  my  opinion,  the  federal  law  and  EEOC  guidelines  are 
abundantly  clear.  An  unwed  teacher  or  any  other  unwed 
employee  who  becomes  pregnant  and  is  dismissed  can  estab- 
lish a  prima  facie  case  of  sex  discrimination  in  violation  of 
Title  VII  by  alleging  that  she  was  dismissed  because  of  her 
pregnancy.19  Once  she  has  established  a  prima  facie  case  of 
sex  discrimination, 

[T]he  burden  is  then  on  the  defendant  to  articulate 
some  legitimate,  nondiscriminatory  reason  for  the  em- 
ployee's dismissal  or  to  show  that  any  discriminatory 
effect  is  the  result  of  a  legitimate  business  necessity  or 
otherwise  within  the  bona  fide  occupational  qualifica- 
tions exception  of  Title  VII.20  If  the  defendant  is  able 
to  show  a  nondiscriminatory  reason  for  the  dismissal 
or  a  legitimate  reason  for  its  action  resulting  in  discrimi- 
natory effect,  then  the  plaintiff,  to  prevail,  must  prove 
by  a  preponderance  of  the  evidence  that  the  reasons 
offered  by  the  defendant  are  merely  a  pretext  and  that 
discriminatory  reasons  more  likely  motivated  the  em- 
ployer in  its  action  toward  the  employee.21 


16.  General  Electric  V.Gilbert.  429  U.S.  125  (1976)  See  also  Skidmore 
v  Swift  and  Co..  325  U.S.  134.  140  (1944).  which  was  quoted  in  General 
Electric  v.  Gilbert  as  follows: 

We  consider  that  the  rulings,  interpretations  and  opinions  of  the 
Administrator  under  this  Act.  w  hile  not  controlling  upon  the  courts 
by  reason  of  their  authority,  do  constitute  a  body  of  experience  and 
informed  judgment  to  which  courts  and  litigants  may  properly 
resort  for  guidance.  The  weight  of  such  a  judgment  in  a  particular 
case  will  depend  upon  the  thoroughness  evident  in  its  consideration. 
the  validity  of  its  reasoning,  its  consistency  with  earlier  and  later 
pronouncements,  and  all  other  factors  which  give  it  power  to 
persuade,  if  lacking  power  to  control. 

17.  29C.F.R.§  1604  (10)  (a)  (1972) 

18.  CCH  Employment  Practices  Guide  %  3951.13 

19.  Harvey  v.  YWCA,  533  F.  Supp.  949  (W.D.N.C   1982). 

20.  Id.,  citing  Texas  Dept.  of  Comm.  Aff.  v.  Burdine.  450  U.S.  248 
(1981);  Nashville  Gas  Co.  v.  Satty.  434  U.S.  136(1977);  and  McDonnell 
Douglas  Corp.  v.  Green.  422  U.S.  792  (1973). 

21.  Id. 
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The  Effect  of  Recent  Court  Decisions 

In  my  opinion,  the  PDA  did  not  necessarily  place  a  signi- 
ficantly greater  burden  on  employers  of  school  teachers 
than  the  law  provided  before  the  PDA  was  passed.  While 
most  states'  laws  allow  school  boards  to  dismiss  teachers 
on  the  grounds  of  "immorality,"22  the  courts  during  the 
past  ten  years  appear  to  be  fashioning  a  requirement  that 
the  public  employer  show  a  causal  connection  between 
immoral  behavior  and  performance  on  the  job.23  This 
requirement  is  being  and  has  been  applied  by  the  courts  to 
cases  involving  the  dismissal  of  unwed  mothers.24 

In  Andrews  v.  Drew  Municipal  Separate  School  Dis- 
trict,25 the  school  district's  rule  automatically  disqualified 
from  employment  any  parent  of  an  illegitimate  child.  The 
Fifth  Circuit  held  that  the  rule  violated  the  equal  protection 
clause  of  the  Fourteenth  Amendment  because  it  was  not 
rationally  related  to  any  legitimate  governmental  interest. 
The  court  rejected  the  school  board's  arguments  that  (1) 
unwed  parenthood  is  prima  facie  proof  of  immorality,  (2) 
unwed  mothers  are  unfit  role  models,  and  (3)  employment 
of  unwed  mothers  materially  contributes  to  the  problem  of 
teenage  pregnancies.  A  similar  result  was  reached  in  Doiter 
v.  Wahlert  High  School,  a  case  involving  a  teacher  em- 
ployed by  a  private  Catholic  high  school.26 

School  boards  have  succeeded  in  dismissing  teachers  on 
the  grounds  of  immorality  when  the  causal  connection 
has  been  established  by  the  evidence.  In  Brown  v.  Bathke.11 
the  district  court  upheld  the  dismissal  of  an  unwed  preg- 
nant teacher  on  the  basis  of  testimony  by  a  psychiatrist  and 
a  professor  of  education.  Apparently  they  convinced  the 
court  that  a  junior  high  school  teacher  who  develops  a 
good  relationship  with  students  is  likely  to  be  a  role  model 
to  those  students  in  many  respects,  including  personal 
values.  Unfortunately,  the  case  was  reversed  on  appeal 
because  of  a  procedural  error —  the  school  board  had  not 
given  the  plaintiff  a  pretermination  hearing. 

A  case  frequently  cited  by  schools  boards  to  support  a 
dismissal  on  the  grounds  of  immorality  is  Sullivan  v. 


22.  McGhehey,  Illegal  or  Immoral  Behavior  and  Performance  in  the 
Classroom:  The  Necessary  Nexus.  New  Directions  in  School  Law  162 
(M  McGhehey.  ed.  1976).  In  North  Carolina,  for  example,  see  N.C.  Gen. 
Stat.  §  1 I5C-325  (e)(1)(b)  (Supp.  1981). 

23.  McGhehey.  supra  note  22.  See  also  F.  Delon.  Legal  Controls  on 
Teacher  Conduct:  Teacher  Discipline  57  (1977);  L.  Fischer,  D. 
Schimmel,  &  C.  Kelly.  Teachers  and  the  Law  215-23  (1981). 

24.  Andrews  v.  Drew  Municipal  Separate  School  Dist.507  F.2d  611 
(5th  Cir.  1975);  Reinhardt  v.  Board,  19  111.  App.  3d  481,  322  N.E.2d  710 
(1974);  Harvey  v.  YWCA,  533  F.  Supp.  949  (W.D.N.C.  1982) 

25.  507  F.2d  611  (5th  Cir.  1975). 

26  483  F.  Supp.  266  (N.D.  Iowa  1980). 

27  416  1  Supp  1194(1)  Neb  1976).  rev'd  on  procedural  grounds,  566 
F.2d  588  (8th  Cir.). 
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Meade  Independent  School  District2*  Although  the  case 
involved  a  teacher  living  with  a  man  out  of  wedlock  rather 
than  an  unwed  pregnancy,  it  illustrates  the  kind  of  evi- 
dence that  will  establish  the  nexus  required  to  dismiss  a 
teacher  on  the  grounds  of  immorality.  Ms.  Sullivan  was 
employed  by  a  small,  rural  South  Dakota  community.  She 
lived  in  a  mobile  home  near  her  school,  which  she  rented 
from  the  board  of  education.  When  school  officials 
became  aware  of  her  living  arrangement,  they  pleaded 
with  her  to  ask  her  boyfriend  to  move  out  of  her  trailer. 
She  refused.  Eventually,  the  public  outcry  became  so  great 
that  parents  refused  to  send  their  children  to  her  class.  The 
court  concluded  that  her  conduct  had  impaired  her  effec- 
tiveness as  a  teacher. 

Another  instructive  case,  Harvey  v.  YWCA,29  was 
decided  recently  by  the  western  district  court  of  North 
Carolina.  Although  the  court  found  that  Miss  Harvey  had 
established  a  prima  facie  case  of  sex  discrimination  in 
violation  of  Title  VII  when  the  YWCA  discharged  her 
because  she  was  pregnant  out  of  wedlock,  the  court  upheld 
the  termination.  It  found  as  a  fact  that  the  plaintiff  had 
stated  in  a  conference  with  her  superior  that  she  "could 
offer  herself  to  the  teenagers  in  her  condition  of  unwed 
pregnancy  as  a  role  model  of  an  alternative  lifestyle."30  The 
court  concluded  that  the  plaintiffs  avowed  course  of  con- 
duct, to  offer  herself  as  a  role  model  of  an  alternative 
lifestyle,  was  contrary  to  the  purpose  and  philosophy  of 
the  YWCA  and  violated  her  agreement  to  espouse  the 
Y  WC  A's  principles  in  her  employment  as  a  counselor.  The 
court  distinguished  this  case  from  other  cases  involving  the 
dismissal  of  unwed  mothers  on  the  basis  of  the  plaintiffs 
intent  to  pursue  an  activist  role  in  implementing  her  uncon- 
ventional ideas  concerning  the  social  status  to  be  accorded 
unwed  mothers.  The  fact  that  the  defendant  was  the 
YWCA  and  not  a  public  school  board  obviously  had  some 
weight  on  the  court's  decision. 

An  excellent  summary  of  the  type  of  evidence  that 
should  be  shown  to  be  true  in  order  to  dismiss  a  teacher  on 
the  basis  of  immorality  appears  in  Thompson  v.  South- 
west School  District.31  The  factors  include: 

(1)  The  age  and  maturity  of  the  teacher's  students; 

(2)  The  likelihood  that  the  teacher's  conduct  will  have  an 
adverse  effect  on  students  or  other  teachers; 

(3)  The  degree  of  anticipated  adversity; 

(4)  Extenuating  or  aggravating  circumstances  surround- 
ing the  conduct; 

(5)  When  the  conduct  took  place; 

(6)  The  likelihood  that  the  conduct  will  be  repeated; 


(7)  The  motives  underlying  the  conduct;  and 

(8)  Whether  the  conduct  will  have  chilling  effects  on  the 
rights  of  either  the  teacher  involved  or  other  teachers. 

In  my  opinion,  the  school  board's  burden  of  showing  a 
causal  connection  between  the  alleged  immorality  of  a 
teacher's  bearing  a  child  out  of  wedlock  and  her  effective- 
ness on  the  job  is  very  similar  to  the  burden  placed  on  any 
employer  charged  with  sex  discrimination  under  Title  VII. 
Assuming  that  the  unwed  mother  can  establish  a  prima 
facie  case  of  sex  discrimination  by  alleging  that  her  dis- 
missal was  based  on  her  pregnancy  out  of  wedlock,  the 
employer  must  articulate  some  legitimate,  nondiscrimina- 
tory reason  for  dismissing  her  or  show  that  any  discrimina- 
tory effect  results  from  a  legitimate  business  necessity. 
Neither  a  school  board  nor  any  other  employer  should 
dismiss  an  employee  because  she  becomes  pregnant  out  of 
wedlock  without  any  evidence  of  an  adverse  impact  on  her 
effectiveness  as  an  employee. 

The  dismissal  of  unwed  teachers  may  have  become  even 
more  difficult  since  the  Fifth  Circuit  Court  of  Appeals 
decided  Avery  v.  Homewood  City  Board  of  Education}1 
In  that  case  the  superintendent  recommended  that  Miss 
Avery  be  discharged  for  three  reasons:  ( 1 )  insubordination, 
(2)  neglect  of  duty,  and  (3)  immorality.  The  first  two 
charges  referred  to  her  failure  to  notify  the  superintendent 
of  her  condition  before  her  fourth  month  of  pregnancy,  as 
local  school  board  policy  required.  The  charge  of  immoral- 
ity was  based  on  her  illegitimate  pregnancy. 

After  being  terminated,  Avery  sued,  alleging  that  her 
discharge  violated  Title  VII,  Title  IX,  and  the  equal  protec- 
tion and  due  process  clauses  of  the  Fourteenth  Amend- 
ment.33 The  district  court  upheld  her  dismissal  solely  on 
grounds  of  insubordination  and  neglect  of  duty  for  failing 
to  notify  the  superintendent  of  her  pregnancy  as  required. 
The  Fifth  Circuit  reversed.  Applying  the  motivation  test 
recently  pronounced  by  the  U.S.  Supreme  Court  in  Mt. 
Healthy  v.  Doyle}*  it  said  that,  assuming  Avery's  out-of- 
wedlock  pregnancy  was  constitutionally  protected,  the 
district  court  should  have  determined  whether  the  school 
board  had  proved  by  a  preponderance  of  the  evidence  that 


28.  530  F.2d  799  (8th  Cir.  1976). 

29.  533  F.  Supp.  949  (W.D.N. C.  1982). 

30.  Id.  at  952. 

31.  483  F.  Supp.  1 170  (WD.  Mo.  1980). 


32.  674  F.2d  337  (1982). 

33.  Sex  discrimination  on  the  basis  of  pregnancy  is  also  prohibited  by 
Title  IX  of  the  Education  Amendments  of  1972.  The  EEOC  regulations 
implementing  Title  IX  state: 

A  recipient  shall  not  discriminate  against  or  exclude  from  em- 
ployment any  employee  or  applicant  for  employment  on  the  basis 
of  pregnancy,  childbirth,  false  pregnancy,  termination  of  pregnancy 
or  recovery  therefrom.  [45  C.F.R.  §  86.57(b).]  The  U.S.  Supreme 
Court  recently  upheld  the  authority  of  HHS  to  issue  regulations 
under  Title  IX  that  prohibit  sex  discrimination  in  employment  by 
recipients  of  federal  financial  assistance.  North  Haven  Bd.  of  Educ. 
v.  Bell,  U.S.  ,  501  U.S.  L.W.  4501  (U.S.  May  17,  1982). 

34.  429  U.S.  274(1971). 


it  would  have  discharged  Avery  even  if  she  had  not  become 
pregnant  without  benefit  of  marriage.  In  other  words, 
would  the  board  have  dismissed  her  for  not  notifying  the 
superintendent  of  her  condition  if  she  had  been  married? 


Conclusion 

According  to  Time  magazine,  one  reason  that  so  many 
women  are  giving  birth  to  illegitimate  children  is  the  steady 
decline  of  the  social  stigma  against  their  doing  so.35  This 
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trend  in  our  nation's  social  values  is  clearly  being  reflected 
in  our  laws  and  in  our  courts.  In  my  opinion,  school 
boards  can  no  longer  dismiss  an  unmarried  teacher  simply 
because  she  becomes  pregnant.  Such  an  action  would  be  a 
prima  facie  violation  of  Title  VII  and  Title  IX. 

School  boards  may  dismiss  an  unwed  teacher  because 
she  becomes  pregnant  only  if  they  find  as  a  fact  that  there  is 
a  nondiscriminatory  reason  for  dismissing  her  other  than 
her  pregnancy  or  that  there  is  a  legitimate  business  necessity 
for  dismissing  her  that  is  connected  to  her  job  performance. 
Therefore,  before  recommending  the  dismissal  of  an  unwed 
pregnant  teacher  on  the  grounds  of  immorality,  a  superin- 
tendent must  be  prepared  to  show  by  the  testimony  of 
parents,  school  psychologists,  psychiatrists,  or  others  that 
the  teacher's  condition  has  had  or  will  have  adverse  effects 
on  her  job  performance. 


Qualified  Immunity, 


continued  from  page  1) 


!  Development  of  the  Qualified  Immunity  Defense 

|  The  federal  statute  42  U.S.C.§  1983  authorizes  a  person 
i  to  sue  and  recover  damages  from  a  public  official  who  has 
:  violated  one  of  that  person's  federal  constitutional  or  statu- 
tory rights.  Of  course,  the  official's  best  defense  is  that  his 
conduct  in  fact  did  not  violate  the  plaintiffs  federal  rights. 
[But  is  a  public  official  automatically  required  to  pay 
idamages  if  a  court  finds  that  his  conduct  violated  some- 
lone's  federal  rights?  The  language  of  Section  1983  does  not 
suggest  that  an  official  who  violates  someone's  rights  ever 
;is  entitled  to  immunity  from  liability  for  damages.  How- 
ever, in  a  series  of  cases  the  United  States  Supreme  Court 
has  declared  that  officials  sued  under  Section  1983  are 
entitled  to  claim  a  defense  of  qualified  immunity.2 


2.  The  Supreme  Court  has  extended  qualified  immunity  to  various 
public  officials  in  the  following  line  of  cases:  Pierson  v.  Ray,  386  U.S.  547 
1 1967)  (police  officers);  Scheuer  v.  Rhodes,  416  U.S.  232  (1974)  (governor 
j'.nd  executive  officers);  Wood  v.  Strickland,  420  U.S.  308  (1975)  (school 
,>oard  members);  O'Connor  v.  Donaldson,  422  U.S.  563  (1975)  (hospital 
Superintendent);  and  Procunier  v.  Navarette,  434  US  555  (1978)  (prison 
>fficialsand  officers).  Immunity  has  been  extended  to  those  public  officials 
|vho  historically  were  accorded  immunity  at  common  law,  but  only  if 
mmunity  for  those  officials  also  is  compatible  with  the  remedial  purposes 
rf Section  1983.  Owen  v.  City  of  Independence,  445  U.S.  622,  638  (1980). 


In  Scheuer  v.  Rhodes1  the  Court  gave  two  reasons  why 
qualified  immunity  was  needed  to  protect  public  officials 
who  perform  discretionary  functions  from  liability  for 
damages:  (1)  it  would  be  unjust  to  hold  those  officials 
liable  in  the  absence  of  bad  faith  for  decisions  they  are 
legally  obligated  to  make;  and  (2)  such  liability  would  chill 
the  decisiveness  of  public  officials  and  make  them  afraid  to 
respond  to  local  needs.  The  Court  therefore  ruled  that  a 
public  official  will  be  immune  from  liability  only  if,  when 
he  acted,  there  were  reasonable  grounds  for  him  to  believe 
that  his  action  was  lawful  and  he  held  that  belief  in  good 
faith.4  Moreover,  the  Supreme  Court  also  noted  that  the 
scope  of  the  qualified  immunity  available  to  a  public 
official  varies  with  "the  scope  of  discretion  and  responsibili- 
ties of  the  office  .  .  .  ."5 

In  deciding  Wood  v.  Strickland  (1975),6  the  Supreme 
Court  refined  the  qualified  immunity  standard.  In  that 
case  two  high  school  students  sued  school  board  members 
under  Section  1983,  alleging  that  their  right  to  procedural 
due  process  was  violated  when  they  were  expelled  from 


3.  416  U.S.  232(1974). 

4.  Id  at  247-48. 

5.  Id.  at  247. 

6.  420  U.S.  308(1975). 
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school.  The  Supreme  Court  announced  that  a  public  offi- 
cial must  establish  that  he  acted  with  both  objective  and 
subjective  good  faith  in  order  to  be  protected  from  liability 
for  damages  by  the  defense  of  qualified  immunity.  Subjec- 
tive good  faith  exists  if  the  official  acted  with  a  sincere 
belief  that  his  conduct  was  lawful.  It  does  not  exist  if  he 
acted  with  a  malicious  intent  to  violate  someone's  federal 
rights.  Objective  good  faith  is  established  if  the  official 
could  not  reasonably  have  known  that  his  official  conduct 
would  violate  someone's  federal  rights.  Objective  good 
faith  does  not  exist  if  he  disregarded  "clearly  established" 
federal  law.  On  the  other  hand,  a  public  official  is  not 
required  to  "[predict]  the  future  course  of  constitutional 
law"  in  order  to  establish  objective  good  faith.  The  stan- 
dard announced  in  Wood  required  an  official  sued  under 
Section  1983  to  clear  both  hurdles  to  invoke  the  qualified 
immunity  defense  and  avoid  liability  for  damages. 


The  New  Qualified  Immunity  Standard 

In  Harlow  v.  Fitzgerald  the  plaintiff,  a  former  federal 
employee,  sued  the  defendants.  White  House  aides  to 
former  President  Nixon,  alleging  that  they  had  conspired 
to  violate  his  federal  constitutional  rights.7  Defendants 
moved  for  judgment  before  trial  on  grounds  that  as  senior 
aides  to  the  President  they  were  entitled  to  absolute  im- 
munity. When  that  motion  was  denied,  the  defendants 
took  the  case  to  the  court  of  appeals,  which  dismissed  the 
appeal.  The  defendants  then  appealed  to  the  Supreme 
Court,  which  heard  the  case.  The  Court  also  refused  to 
extend  absolute  immunity  from  damage  liability  to  presi- 
dential aides,  but  it  did  rule  that  presidential  aides  are 
entitled  to  qualified  immunity. 

In  Harlow  the  Supreme  Court  also  re-examined  its 
decision  in  Wood  and  revised  the  qualified  immunity 
standard.  A  fundamental  reason  for  granting  this  immu- 
nity to  public  officials  is  to  permit  the  quick  termination  of 
meritless  lawsuits  without  a  trial,  but  the  subjective  element 
of  qualified  immunity  announced  in  Wood  had  prevented 
this  result.  Essentially,  a  plaintiff  could  force  a  public 
official  to  undergo  the  cost,  risk,  and  disruption  of  a  full 


7.  The  Harlow  lawsuit  was  brought  against  federal  officials  for  alleged 
violations  of  federal  rights.  But  the  Supreme  Court  noted  that  "it  would  be 
untenable  to  draw  a  distinction  for  purposes  of  immunity  law  between  suits 
brought  against  state  officials  under  §  1983  and  suits  brought  directly 
under  the  Constitution  against  federal  officials."  50  U.S.L.W.  4820.  n.  30. 
quoting  But?  v.  Economou.  438  U.S.  478.  504  (1978)  The  qualified 
immunity  standard  announced  in  Harluw  therefore  should  be  applied 
in  lawsuits  against  state  and  local  officials  or  brought  under  Section 
1983.  See  Maioraha  v.  MacDonald.  596  F.2d  1072  (1st  Cir.  1979);  Hill  v. 
Rowland,  474  F.2d  1374  (4th  Cir    1973). 


civil  trial  simply  by  calling  his  subjective  good  faith  into 
question.  The  reason:  Some  courts  have  considered  the 
subjective  good  faith  of  a  public  official  to  be  an  issue  of 
fact  that  must  be  resolved  by  a  jury  at  trial,  not  by  a  judge 
before  trial.  Therefore,  to  expedite  the  resolution  of  insub- 
stantial lawsuits,  in  Harlow  the  Supreme  Court  deleted  the 
subjective  good-faith  requirement  from  the  qualified  im- 
munity standard. 

The  new  qualified  immunity  standard  provides  that 
public  officials  who  perform  discretionary  functions  "'are 
shielded  from  liability  for  damages  insofar  as  their  conduct 
does  not  violate  clearly  established  statutory  or  constitu- 
tional rights  of  which  a  reasonable  person  would  have 
known."*  In  other  words,  the  qualified  immunity  defense 
is  now  composed  entirely  of  the  objective  good-faith  ele- 
ment announced  in  Wood  v.  Strickland.  Significantly,  the 
decision  whether  to  grant  qualified  immunity  to  a  public 
official  should  be  made  by  the  judge  before  trial.  If  the  law 
was  not  clearly  established  at  the  time  of  his  alleged  miscon- 
duct, the  defendant  official  could  not  reasonably  have 
known  that  his  conduct  was  unlawful  and  he  is  entitled  to 
qualified  immunity.  Still,  though  it  would  be  unfair  to 
require  a  public  official  to  predict  subsequent  legal  develop- 
ments in  order  to  avoid  liability  for  damages  under  Section 
1983,  he  is  expected  to  be  familiar  with  clearly  established 
law  governing  his  conduct.  A  public  official  who  violates 
someone's  rights  in  the  face  of  clearly  established  law 
therefore  will  not  be  protected  by  qualified  immunity 
except  in  extraordinary  circumstances.  Again,  the  Supreme 
Court  in  Harlow  emphasized  that  insubstantial  lawsuits 
under  Section  1983  should  not  be  allowed  to  proceed  to 
trial. 


What  Is  Clearly  Established  Law? 

The  qualified  immunity  standard  announced  in  Harlow 
is  different  from  the  earlier  one,  but  it  is  not  new.  In  fact,  the 
Harlow  standard  is  the  objective  component  of  the  quali- 
fied immunity  standard  announced  in  Wood  v.  Strickland. 
The  Supreme  Court  in  Wood  and  later  in  Harlow  sketched 
an  outline  of  the  objective  test  but  did  not  say  precisely  how 
it  is  to  be  applied  in  different  situations.  Specifically,  the 
Court  did  not  identify  when  a  federal  right  is  considered 
clearly  established.  However,  reliable  guidance  concerning 
the  now  current  Harlow  standard  can  be  drawn  from 
lower  court  decisions  that  have  interpreted  the  objective 
test  found  in  Wood. 


8   50  U.S.L.W.  at  4820  (emphasis  added). 


1.  The  particular  right  allegedly  violated  should  be  exam- 
ined in  determining  whether  a  school  official  violated  a 
clearly  established  federal  right. 

The  ultimate  issue  in  deciding  whether  a  school  official 
is  entitled  to  qualified  immunity  is  whether  he  reasonably 
should  have  known  that  his  actions  would  violate  some- 
one's specifically  established  federal  rights.  An  official's 
knowledge  of  a  general  constitutional  provision,  such  as 
the  First  Amendment,  does  not  always  tell  him  whether  a 
proposed  action  will  violate  that  general  provision.  The 
availability  of  the  qualified  immunity  defense  therefore 
depends  on  an  analysis  of  whether  the  courts  have  decided 
that  a  particular  right  is  included  within  the  protection  of  a 
general  constitutional  provision.  A  public  official  will  not 
be  required  to  pay  damages  unless  the  particular  federal 
right  allegedly  violated  was  clearly  established  at  the  time 
he  acted. 

The  Supreme  Court  in  Procunier  v.  Navarette9  recog- 
nized the  basic  distinction  between  general  and  particular 
constitutional  rights  for  purposes  of  the  qualified  immunity 
defense.  A  convicted  prisoner  alleged  that  prison  officials 
violated  his  First  Amendment  right  to  free  speech  by 
interfering  with  his  outgoing  mail.  At  the  time  of  the 
challenged  interference  the  following  state  of  the  law 
existed:  ( I )  The  Supreme  Court  had  ruled  that  an  address- 
ee's constitutional  rights  may  be  violated  by  interference 
jwith  a  convicted  prisoner's  outgoing  mail,  but  it  had  not 
ruled  on  whether  the  prisoner's  rights  were  violated.  (2) 
jLower  federal  courts  had  ruled  that  prisoners  have  a 
constitutional  right  to  receive  newspapers  and  magazines. 
And  (3)  a  federal  district  court  had  ruled  that  defendants 
who  are  confined  before  trial  have  a  First  Amendment 
ight  in  their  correspondence.  None  of  the  cases  decided  at 
hat  time  had  specifically  addressed  the  rights  of  convicted 
prisoners  in  their  mail.  The  Supreme  Court  in  Procunier 
Tiled  that  the  prison  officials  were  entitled  to  qualified 
mmunity  as  a  matter  of  law  because  the  specific  constitu- 
ional  protection  accorded  a  prisoner  in  his  outgoing  mail 
*as  not  clearly  established  at  the  time  of  the  challenged 
ictions.  Most  lower  federal  courts  have  recognized  the 
distinction  between  general  and  specific  constitutional 
ights  in  determining  whether  a  public  official  is  entitled  to 
jualified  immunity.10  Of  course,  they  sometimes  differ 
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over  how  specifically  a  federal  right  must  have  been  ad- 
dressed before  it  is  considered  clearly  established.11 

An  attorney  who  is  arguing  that  a  school  official  is 
entitled  to  qualified  immunity  must  focus  the  court's  atten- 
tion on  the  specific  constitutional  right  allegedly  violated. 
Of  course,  in  almost  all  cases  there  will  be  a  body  of  general 
constitutional  law  surrounding  the  right  in  question  that 
may  be  used  as  a  point  of  reference.  An  attorney  should 
examine  the  state  of  the  law  at  the  time  of  the  official's 
challenged  conduct  and  argue  that  the  specific  right  alleg- 
edly violated  does  not  fall  within  the  general  framework  of 
decided  cases.  Obviously,  a  school  attorney  increases  his 
chance  of  prevailing  on  grounds  of  qualified  immunity  if 
he  frames  a  plaintiffs  allegations  as  narrowly  as  is  reason- 
ably possible.  A  defendant  school  official  should  be  entitled 
to  qualified  immunity  as  a  matter  of  law  if  the  right 
allegedly  violated  was  not  clearly  established  at  the  time  he 
acted. 

It  must  be  noted  that  at  least  one  general  constitutional 
prohibition  is  so  well  known  and  scrupulously  defended 
that  the  law  always  is  considered  clearly  established.  No 
public  official  will  be  protected  by  qualified  immunity  if  it 
is  shown  that  he  illegally  discriminated  against  someone 
on  grounds  of  race  or  national  origin.  In  Flores  v.  Pierce,12 
for  example,  the  plaintiffs,  two  Mexican-Americans, 
showed  that  various  public  officials  discriminated  against 
them  on  the  basis  of  either  race  or  national  origin  by  filing 
official  protests  that  delayed  issuance  of  their  requested 
liquor  license.  The  court  of  appeals  ruled  as  a  matter  of  law 
that  the  officials  were  not  entitled  to  qualified  immunity 
from  liability.  Further,  it  found  that  the  general  right  to  be 
free  from  such  invidious  discrimination  is  well  established 
and  "that  all  public  officials  must  be  charged  with  knowl- 
edge of  it.""  It  was  irrelevant  that  the  general  prohibition 
against  racial  discrimination  had  not  been  applied  in  court 
decisions  to  this  precise  situation — the  general  constitu- 
tional rules  clearly  prohibited  all  invidious  discrimina- 
tion.14 

2.  The  decisions  of  the  United  States  Supreme  Court, 
the  appropriate  federal  court  of  appeals,  the  local  federal 
district  court,  and  the  highest  state  court  should  be  used  as 
a  point  of  reference  in  determining  whether  the  specific 
right  allegedly  violated  was  clearly  established. 


<    9.  434  U.S.  555(1978). 

j  10.  See,  e.g.,  Sullivan  v.  Meade  Independent  School  Dist.  530  F.2d  799 
<th  Cir.  1976)  (board  members  entitled  to  qualified  immunity  for  dis- 
missing unmarried  teacher  who  lived  with  boyfriend  because  it  was  unclear 
nether  the  general  constitutional  right  to  privacy  included  particular 
Vivacy  right  asserted);  Tate  v.  Alexander.  527  F.  Supp.  796  (M.D.  Tenn. 
p8l)  (governor  entitled  to  qualified  immunity  for  blocking  release  of 
imates  granted  pardons  or  commutations  by  former  governor  because  it 
as  not  clearly  established  that  general  right  to  liberty  included  specific 


right  to  be  released  pursuant  to  disputed  commutations).  See  also  Mhaad  v. 
O'Brien.  645  F.2d  556  (6th  Cir.  1981). 

II.  S«>653  F.2d  1 164  (7th  Cir.  1981). 

12   617  F.2d  1386  (9th  Cir.  1980). 

13.  Id.  at  1392. 

14.  See  also  Williams  v.  Anderson,  562  F.2d  1081  (8th  Cir.  1977) 
(general  constitutional  prohibition  against  racial  discrimination  clearly 
established  and  defendants  not  entitled  to  qualified  immunity  in  particular 
case). 
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Neither  the  Supreme  Court  nor  any  other  federal  court 
has  provided  clear  guidelines  that  may  be  used  to  determine 
whether  a  specific  federal  right  has  been  clearly  established. 
On  the  contrary,  the  federal  courts  have  criticized  the 
objective  good-faith  standard  for  being  vague  and  have 
noted  that  "there  are  no  bright  lines" 15  for  deciding  whether 
the  law's  treatment  of  particular  conduct  at  any  given  time 
is  clearly  established .  H  owever,  an  examination  of  the  case 
law  reveals  patterns  that  permit  general  statements  about 
what  sources  should  be  considered  in  assessing  whether  a 
specific  federal  right  is  clearly  established  at  a  given  time. 

An  obvious  conclusion  should  be  stated  at  the  outset:  A 
specific  federal  right  is  clearly  established  if  it  has  been 
addressed  authoritatively  by  the  United  States  Supreme 
Court. 16  As  the  final  arbiter  of  the  Constitution,  the  Court's 
decisions  are  binding  on  all  public  officials  and  all  govern- 
ments. In  Fowler  v.  Cross,11  for  example,  the  plaintiff 
claimed  that  his  constitutional  rights  were  violated  when 
he  was  returned  to  prison  for  alleged  parole  violations 
without  first  being  given  a  preliminary  parole-revocation 
hearing.  Two  years  earlier  the  Supreme  Court  clearly  ruled 
that  parolees  have  a  constitutional  right  to  a  preliminary 
hearing  shortly  after  being  arrested  for  an  alleged  parole 
violation. I8  As  a  result,  the  Fifth  Circuit  Court  of  Appeals 
ruled  that  the  defendant  officials  in  Fowler  were  not  en- 
titled to  qualified  immunity  because  the  specific  right  alleg- 
edly violated  was  clearly  established.  In  other  words,  the 
law  was  uncertain  before  the  Supreme  Court's  earlier 
decision,  but  that  decision  "brought  clarity  to  the  area" 
and  established  the  law.19 

It  is  difficult  to  draw  firm  conclusions  about  the  sources 
that  should  be  examined  to  decide  whether  a  legal  issue  is 
clearly  established  if  the  Supreme  Court  has  not  addressed 
the  specific  federal  right  allegedly  violated.  The  Fourth 
Circuit  Court  of  Appeals  has  suggested  that  officials  should 
not  be  required  to  pay  damages  "where  the  controlling  law 
had  not  been  authoritatively  decided  by  the  Supreme 
Court,  the  appropriate  United  States  Court  of  Appeals,  or 

the  highest  court  of  the  state "20  Though  many  courts 

would  accept  that  sample  as  a  reasonable  starting  point, 
most  courts  probably  would  require  a  slightly  broader 
inquiry  to  determine  whether  a  particular  right  is  clearly 


15.  Barker  v.  Norman.  651  F.2d  1107  (5th  Cir.  1981). 

16.  See  Clanton  v.  Orleans  Parish  School  Board,  649  F.2d  1084.  1 101 
(5th  Cir.  1981);  Jihaad  v.  O'Brien,  645  F.2d  556.  563  (6th  Cir.  1981); 
Williams  v.  Anderson.  562  F.2d  1081.  1 101-02  (8th  Cir.  1977). 

17.  635  F.2d  476  (5th  Cir.  1981). 

18.  408  U.S.  471  (1972). 

19.  606F.2d621  (5th  Cir.  1971). 

20.  Wallace  v.  King.  626  F.2d  1157,  1161  (4th  Cir.  1980).  See  also 
Bogard  v.  Cook.  586  F.2d  399. 420  (5th  Cir.  1978);  Williams  v.  Anderson, 
562F.2d  1081.  1101-02(8th Cir.  1977);  Bertot  v.  School  District  No.  1,522 
F.2d  1171,  1185  (10th  Cir.  1975). 


established.  The  Supreme  Court  has  suggested  that  the 
"state  of  the  law  be  evaluated  by  reference  to  the  opinions 
of  [the  Supreme  Court],  of  the  Courts  of  Appeals,  or  of  the 
local  District  Court  .  .  .  ."21  Some  combination  of  these 
two  standards  represents  a  recommended  scope  of  inquiry 
for  determining  whether  particular  actions  of  a  school 
official  were  clearly  unconstitutional  at  the  time  they  were 
taken. 

Typically,  a  lower  court  begins  its  inquiry  into  a  defen- 
dant official's  right  to  qualified  immunity  by  conducting  a 
thorough  search  of  all  federal  court  cases  decided  before 
the  alleged  unconstitutional  action  took  place.  In  many 
instances  that  search  will  reveal  that  no  decided  case  has 
addressed  the  specific  constitutional  right  allegedly  vio- 
lated.22 Of  course,  under  those  circumstances  the  specific 
federal  right  allegedly  violated  is  not  clearly  established 
and  the  official  is  entitled  to  qualified  immunity  from 
liability  as  a  matter  of  law.23  In  other  words,  a  court  may 
not  have  to  decide  whether  cases  not  found  in  the  above  list 
of  recommended  sources  clearly  establish  a  constitutional 
right. 

Nevertheless,  difficult  questions  concerning  whether  a 
particular  federal  right  is  clearly  established  have  not  been 
answered.  For  example,  should  a  specific  federal  right  be 
considered  clearly  established  if  it  has  been  addressed  bya 
court  of  appeals  from  another  federal  circuit  but  not  by  the 
court  of  appeals  for  the  circuit  in  which  the  suit  was 
brought  (the  official's  circuit)?  No.  But  it  will  be  considered 
clearly  established  if  it  has  been  decided  by  the  court  of 
appeals  in  the  official's  circuit.  What  if  the  issue  has  been 
resolved  by  six  of  the  eleven  circuit  courts  of  appeals,  but 
the  school  official's  circuit  court  of  appeals  has  not  ad- 
dressed it?  That  is  a  closer  question.  The  decisions  from  the 
other  courts  of  appeals  are  not  binding  on  the  sued  official, 
but  perhaps  he  should  have  recognized  a  trend  to  protect' 
the  specific  right  involved.  These  and  other  difficult  ques- 
tions have  not  been  addressed  in  the  decided  cases. 

A  school  attorney  should  recognize  that  the  general 
statement  at  the  beginning  of  this  section  is  not  a  foolproof 
guide  for  determining  whether  a  specific  federal  right  is 
clearly  established.  It  is  no  more  than  a  rough  map  that 
must  be  applied  with  common  sense  in  each  case.  A  school1 
attorney's  preferred  option  in  any  case  is  to  argue  that 
there  is  no  decision  by  any  court  that  addresses  the  specific 
constitutional  right  allegedly  violated.  If  some  federal  court 


21.  Procunierv.  Navarette,  434  U.S.  555,565(1978)  See  also  Clanton  v. 
Orleans  Parish  School  Board.  649  F.2d  1084,  1 101  (5th  Cir.  1981);  Fujiwara 
v.  Clark.  477  F.  Supp.  822,  833  (D.  Haw.  1979). 

22.  Clanton  v.  Orleans  Parish  School  Board,  649  F.2d  1084,  1 101  (5th 
Cir.  1981);  Jihaad  v.  O'Brien,  645  F.2d  556,  563  (6th  Cir.  1981);  Lockv!  j 
Jenkins.  641  F.2d  488.  499-500  (7th  Cir.  1981). 

23.  Sala  v.  County  of  Suffolk,  604  F.2d  207.  209  (2d  Cir.  1979). 
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has  decided  a  case  that  deals  with  the  specific  right,  the  best 
option  is  to  argue  that  the  case  was  decided  by  a  court  that 
is  not  binding  on  the  sued  school  official.  In  either  event, 
the  federal  right  allegedly  violated  was  not  clearly  estab- 
lished at  the  time  of  the  alleged  violation,  and  the  school 
official  is  immune  from  liability  for  damages. 


Other  Factors  in  Determining 
Whether  to  Grant  Qualified  Immunity 

1.  The  existence  of  a  state  statute  that  authorizes  the 
challenged  action  taken  by  a  public  official  establishes  that 
the  official  is  entitled  to  qualified  immunity. 

The  courts  have  adopted  a  reasonable  approach  when 
public  officials  defend  against  liability  for  damages  by 
arguing  that  they  were  following  a  state  statute.  Such  offi- 
cials usually  are  granted  qualified  immunity.  The  United 
States  Supreme  Court,  in  Pierson  v.  Ra\\2i  ruled  that  a 
police  officer  who  arrests  someone  he  reasonably  believes 
is  violating  a  state  statute  will  not  be  held  liable  if  that 
statute  later  is  declared  unconstitutional.  A  school  official 
will  not  be  required  to  predict  which  state  laws  are  constitu- 
tional in  order  to  avoid  liability.  Of  course,  to  avoid 
liability  for  damages,  a  defendant  official  must  demon- 
strate that  he  reasonably  believed  that  the  statute  permitted 
his  specific  conduct.25  In  Familias  Unidas  v.  Briscoe,2b  for 
example,  a  group  of  citizens  alleged  that  their  First  Amend- 
ment rights  to  freedom  of  association  were  violated  when 
school  officials  demanded  that  they  publicly  disclose  their 
membership  in  a  private  organization.  The  demand  was 
made  pursuant  to  a  Texas  statute  that  permitted  forced 
disclosure  of  membership  in  organizations  that  were  de- 
igned to  interfere  with  peaceful  operation  of  the  schools. 
The  plaintiffs  sued  under  Section  1983.  seeking  money 
iamages  from  the  officials  who  had  demanded  the  disclo- 
jure.  The  Fifth  Circuit  Court  of  Appeals  ruled  that  the 
breed-disclosure  statute  was  an  unconstitutional  interfer- 
ence with  the  plaintiffs'  freedom  of  association,  but  it 
nevertheless  refused  to  hold  the  school  officials  liable.  The 
;eason:  The  school  officials  relied  on  a  state  statutory 
icheme  and  they  could  not  reasonably  be  expected  to 


24.  386  U.S.  547(1967). 

25.  Id.  at  557.  On  the  other  hand,  a  clear  violation  of  a  slate  statute  may 
ntablish  the  existence  of  a  constitutional  violation  as  a  matter  of  law.  In 
.andrumv  Moats.  576  F. 2d  I320(8th  Cir.  1978).  for  example,  the  court  of 
ppeals  found  that  police  officers  had  used  unreasonable  force  as  a  matter 
If  law  and  were  not  entitled  to  qualified  immunity  because  they  shot  and 
Jilled  a  fleeing  nonviolent  felon  in  violation  of  a  Nebraska  statute  The  officers 
id  not  reasonably  believe  that  the  fleeing  felon  they  shot  was  violent. 

26.  619  F.2d  391  (5th  Cir.  1980). 


know  that  the  statute  was  unconstitutional.27  Under  those 
circumstances  the  officials  had  not  acted  contrary  to  clearly 
established  law. 

2.  A  public  official  is  more  likely  to  be  granted  qualified 
immunity  if  his  actions  that  violate  someone 's  rights  were 
taken  pursuant  to  a  department  policy  or  procedure,  a 
superior's  order,  or  the  advice  of  an  attorney. 

The  courts  consider  a  variety  of  factors  before  granting 
a  public  official  qualified  immunity  from  liability  for 
damages.  The  factors  listed  above  may  be  useful  in  estab- 
lishing qualified  immunity.  In  a  few  cases  lower  courts 
have  found  that  the  existence  of  one  of  those  factors  is 
sufficient  to  establish  immunity,  but  in  others  a  combina- 
tion has  been  required.  Obviously,  a  school  attorney  in- 
creases a  defendant  school  official's  chances  of  avoiding 
liability  to  the  extent  that  he  is  able  to  combine  several  of 
the  above  factors.  So  far  those  factors  have  been  used  most 
often  to  establish  that  police  officers  were  entitled  to  quali- 
fied immunity,  but  they  should  be  equally  useful  in  estab- 
lishing immunity  for  a  defendant  school  official. 

A  public  official  who  violates  someone's  federal  rights 
by  following  department  policy  or  procedure  generally  is 
entitled  to  qualified  immunity.  For  example,  an  arresting 
officer  who  followed  standard  department  procedures  and 
refused  to  permit  an  arrestee  to  make  a  telephone  call  was 
granted  qualified  immunity.28  Another  federal  court  ruled 
that  police  officers  who  followed  the  provisions  of  their 
police  manual  and  thereby  used  excessive  force  are  pro- 
tected by  qualified  immunity.29  Other  federal  courts  also 
have  recognized  that  a  public  official  who  has  followed 
department  procedures  and  violated  someone's  federal 
rights  should  not  be  required  to  pay  damages.30 

The  decided  cases  make  it  clear  that  department  regula- 
tions are  a  two-edged  sword.  As  already  noted,  a  school 
official  usually  will  be  immune  from  liability  if  he  has 
followed  applicable  guidelines  or  regulations.  But  a  failure 
to  follow  regulations  typically  will  weigh  heavily  against 
granting  qualified  immunity.  In  Logan  v.  Shealy,31  the 
Fourth  Circuit  Court  of  Appeals  declared  unconstitutional 


27.  See  also  Garner  v.  Memphis  Police  Department,  600  F.2d  52,  54 
(6th  Cir.  1 979)  (police  officers  acted  pursuant  to  statute  authorizing  use  of 
any  means  necessary  to  make  arrest);  Sebastian  v.  United  States,  53 1  F.2d 
900.  903  (8th  Cir  1976)  (sheriffs  deputies  acted  pursuant  to  involuntary 
commitment  statute);  Hollis  v.  Bailey,  524  F.  Supp.  565,  567  (ED.  Mo. 
1981)  (police  officer  acted  pursuant  to  statutes  authorizing  traffic  enforce- 
ment and  confiscation  of  weapons  from  arrestees). 

28.  Logan  v.  Shealy.  660  F.2d  1007,  1012  (4th  Cir.  1981). 

29.  Landrum  v.  Moats,  576  F.2d  1320.  1329  (8th  Cir.  1978). 

30.  See.  e.g..  McCray  v.  Burrell,  516  F.2d  357,  370  (4th  Cir.  1975); 
Wallace  v.  King,  626  F.2d  1 157.  1 161  (4th  Cir.  1980). 

31.  660F.2d  1007,  1014  (4th  Cir.  1981). 
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a  department  policy  that  required  a  strip  search  in  private 
of  all  detainees  brought  to  the  jail.  The  court  stated  that 
while  a  jailer  might  reasonably  believe  that  the  search 
policy  was  valid  just  because  it  was  promulgated  by  a 
superior  and  therefore  be  entitled  to  qualified  immunity, 
he  could  not  reasonably  believe  that  a  search  was  valid  if 
he  conducted  it  in  public.  In  other  words,  a  jailer  who 
violated  the  policy  by  conducting  a  strip  search  in  public  is 
not  entitled  to  qualified  immunity.  Other  courts  have 
concluded  that  a  public  official's  failure  to  follow  a  depart- 
ment regulation  militates  against  the  reasonableness  of  his 
belief  in  the  lawfulness  of  his  action.32 

A  public  official  also  is  more  likely  to  be  protected  by 
qualified  immunity  if  he  has  consulted  with  a  lawyer  who 
approved  his  proposed  action.  In  Street  v.  CherbaP  for 
example,  two  Maryland  detectives  were  sued  for  extradit- 
ing an  arrestee  from  the  District  of  Columbia  in  violation 
of  his  federal  rights.  The  Fourth  Circuit  Court  of  Appeals 
found  that  the  detectives  were  entitled  to  qualified  immu- 
nity because  they  could  reasonably  have  believed  that  the 
extradition  was  lawful.  The  reason:  they  had  relied  on  the 
advice  of  a  military  lawyer.34  Other  courts,  in  finding  that 
an  official  was  entitled  to  qualified  immunity,  have  empha- 
sized that  the  defendant  had  followed  an  attorney's  ad- 
vice.35 Still,  a  public  official  is  more  likely  to  be  protected 
from  liability  by  qualified  immunity  if  the  fact  that  he 
relied  on  an  attorney's  advice  is  coupled  with  other  evi- 
dence that  he  reasonably  believed  that  his  action  was 
lawful.36  For  example,  a  school  official  would  be  in  a 
better  position  to  claim  qualified  immunity  if  he  could 
establish  that  he  also  followed  school  district  regulations. 

Finally,  the  fact  that  a  superior  official  ordered  the 
defendant  to  take  a  particular  action  may  help  to  establish 
that  in  following  that  order  the  subordinate  defendant 
reasonably  believed  that  his  action  was  lawful.  In  Wallace 
v.  King11  the  Fourth  Circuit  Court  of  Appeals  adopted  an 
approach  that  is  fairly  typical.  The  court  granted  qualified 
immunity  to  officers  accused  of  conducting  an  illegal  search 
in  part  because  they  had  followed  their  superior  officers' 
instructions.  But  in  granting  immunity  the  court  considered 
it  equally  important  that  the  controlling  law  had  not  been 
clearly  established  and  that  the  officers  had  conducted  the 
search  in  a  reasonable  manner.  The  lesson  appears  to  be 


that  a  public  official's  reliance  on  the  orders  of  a  superior  is 
more  likely  to  support  a  claim  of  qualified  immunity  if  it  is 
joined  with  other  factors  that  indicate  that  he  reasonably 
believed  in  the  lawfulness  of  his  actions.38  A  reliance  on 
such  orders  alone  probably  is  not  sufficient  to  establish 
qualified  immunity  from  liability. 

The  combination  of  factors  discussed  above  will  be 
useful  in  proving  a  public  official's  right  to  qualified  immu- 
nity only  in  borderline  cases.  They  will  not  entitle  him  to 
qualified  immunity  if  at  the  time  he  acted  the  law  was 
clearly  established  and  he  should  have  known  that  his 
conduct  was  unlawful.39  In  Villanueva  v.  George,*0  for 
example,  the  Eighth  Circuit  Court  of  Appeals  refused  to 
grant  prison  guards  qualified  immunity  from  liability  for 
damages  in  a  case  challenging  conditions  of  pretrial  con- 
finement simply  because  they  followed  the  orders  of  their 
superior  officers.  The  court  of  appeals  stated  that  "if  they 
knew  or  should  have  known  that  their  [failure  to  act  was] 
violating  the  plaintiffs  constitutional  rights,  [they  may 
not]  hide  behind  the  cloak  of  institutional  loyalty."41  In 
other  words,  a  public  official  may  not  use  the  fact  that  he 
consulted  a  lawyer  or  followed  a  superior's  order  to  avoid 
responsibility  for  violating  someone's  clearly  established 
federal  rights. 

Recent  court  decisions  increasingly  indicate  that  having 
followed  department  regulations,  having  consulted  a  law- 
yer, and  having  received  orders  from  a  superior  will  be 
more  likely  to  protect  lower-level  employees  from  liability 
for  damages  than  officials  or  employees  at  a  higher  level. 
Few  courts  have  followed  the  Supreme  Court's  admonition 
in  Scheuer  v.  Rhodes*2  that  the  scope  of  qualified  immunity 
available  to  a  public  officer  varies  "dependent  upon  the 

scope  of  discretion  and  responsibilities  of  the  office "43 

In  Logan  v.  Shealy,44  the  Fourth  Circuit  Court  of  Appeals 
honored  that  distinction  and  indicated  that  the  standards 
for  determining  qualified  immunity  for  a  sheriff  and  his 
deputy  are  different.  The  sheriff  was  required  to  satisfy  a 
higher  standard— namely,  could  he  reasonably  have  be- 
lieved that  his  strip-search  policy  was  lawful,  since  presum- 
ably he  had  some  knowledge  of  existing  law.  The  test  for 
the  deputy,  a  lower-level  employee,  was  easier  to  satisfy. 


32.  See.  e.g.,  Dellums  v.  Powell,  566  F.2d  167,  184  (DC   Cir.  1977); 
McCray  v.  Burrell,  516  F.2d  357,  370  (4th  Cir.  1975). 

33.  662F.2d  1037  (4th  Cir.  1981). 

34.  Id.  at  1040. 

35.  See  Schiff  v.  Williams,  519  F.2d  257,  261  (5th  Cir.  1975);  Burgess  v. 
Miller,  492  F.  Supp.  1284  (N.D.  Fla.  1980). 

36.  Seee.g..  Jihaadv.  O'Brien,  645  F.2d  556, 563(6th  Cir.  1981);  Walker 
v.  Hoffman,  583  F.2d  1073,  1075  (9th  Cir.  1978). 

37.  626F.2d  1157  (4th  Cir.  1980). 


38.  See.e.g..  Allredv.  Svarczkopf. 573  F.2d  1 146.  1 153(IOthCir.  1978); | 
Langton  v.  Maloney,  527  F.  Supp.  538,  547  (D.  Conn.  1981). 

39.  .SVe  Jihaadv.  O'Brien,  645  F.2d  556.  563  (6th  Cir.  1981);  Wallace  v.; 
King.  626  F.2d  1 1 57.  1 1 6 1  (4th  Cir.  1980).  Cf.  Glasson  v.  City  of  Louisville, ' 
518  F.2d  899.  910-1 1  (6th  Cir.  1975). 


40.  659F.2d85l  (8th  Cir.  1981). 

41    Id  at  855.  quoting  Putnam  v.  Gerloff,  639  F.2d  415.  423  (8th  Cir.  j 
1981). 

42.  416  U.S.  232(1974). 

43.  Id.  at  247. 

44.  660  F.2d  1007.  1014  (4th  Cir.  1981) 
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Qualified  immunity  would  have  been  granted  to  the  deputy 
if  he  had  simply  applied  the  sheriffs  policy  as  it  was 
promulgated.  Other  federal  courts  have  applied  a  less 
demanding  qualified  immunity  standard  for  low-level  em- 
ployees,45 though  even  a  low-level  employee  will  not  always 
be  able  to  avoid  liability  by  relying  on  the  advice  of  others 
or  following  department  regulations  if  his  actions  violate 
clearly  settled  law.  Nevertheless,  a  school  attorney  should 
rely  on  the  distinction  announced  in  Scheuer  to  argue  that 
those  factors  should  be  afforded  greater  weight  in  deter- 
mining whether  such  an  employee  is  entitled  to  qualified 
immunity. 


Qualified  Immunity  Must 
Be  Proved  by  the  Defendant 

In  a  Section  1 983  lawsuit  a  plaintiff  need  make  only  two 
allegations  to  state  a  valid  claim  for  damages:  (1)  some 
person  deprived  him  of  a  federal  right,  and  (2)  that  person 
acted  under  color  of  state  law.4*  The  plaintiff  need  not 
allege  that  the  defendant  official  acted  in  bad  faith.  Quali- 
fied immunity  is  an  affirmative  defense  that  the  defendant 
must  plead.47  In  other  words,  an  official  who  is  sued  under 
Section  1983  has  the  burden  of  pleading  that  his  conduct 
did  not  violate  clearly  established  constitutional  or  statu- 
tory rights  of  which  a  reasonable  person  would  have 
known. 

A  sued  public  official  not  only  has  the  initial  burden  of 
raising  the  qualified  immunity  defense  but  also  then  must 
prove  to  the  court  that  his  conduct  did  not  violate  clearly 
established  rights  of  which  a  reasonable  person  would 
have  known,48  though  some  courts  under  certain  circum- 


I  45.  See  Langton  v.  Maloney.  527  F.  Supp.  538,  547  (D.  Conn.  1981). 
i The  Fifth  Circuit  Court  of  Appeals  takes  a  somewhat  different  approach 
that  probably  leads  to  the  same  result  for  low-level  employees.  In  Douthit 
v.  Jones.  619  F.2d  527,  535  (5th  Cir.  1980).  the  court  ruled  that  public 
employees  who  exercise  no  discretion  and  are  under  little  time  pressure. 
such  as  jailers,  will  be  held  to  a  higher  standard  than  public  officers  who 
exercise  greater  discretion.  For  example,  a  jailer  might  be  held  liable  if  he 
fails  to  keep  adequate  records  and  holds  a  prisoner  beyond  his  release  date. 
That  means  that  a  low-level  employee  generally  should  be  granted  qualified 
immunity,  as  in  Logan,  if  he  follows  a  policy  promulgated  by  the  sheriff. 
The  reason:  he  has  carried  out  his  ministerial  duties  by  acting  strictly  in 
accord  with  established  policy. 
|  46.  Gome?  v.  Toledo,  446  U.S.  635  (1980). 
\    47.  Id.  at  640 

■  48.  See.  eg..  Harris  v  City  of  Roseburg.  664  F.2d  1121.  II 28  (9th  Cir. 
JI98I);  Logan  v  Shealy,  660  F.2d  1007,  IOI4(4thCir.  1981);  Landrum  v. 
Moats.  576  F. 2d  1320,  1329  (8th  Cir.  1978);  Dellums  v.  Powell.  566  F.2d 
1167,176  (DC.  Cir  1977)  Justice  Rehnquist.  in  Gome?  v.  Toledo.  446  U.S. 
535.  642  (1980),  noted  that  the  Supreme  Court  has  addressed  only  the 
burden  of  pleading,  not  the  burden  of  proving,  qualified  immunity.  But  the 


stances  have  permitted  a  defendant  official  to  shift  the 
burden  of  proof  to  the  plaintiff.49 


Qualified  Immunity  and  Claims 
for  Injunctive  Relief 

A  public  official  who  violates  someone's  federal  rights 
may  satisfy  the  requirements  for  qualified  immunity  and 
avoid  liability  for  damages,  but  the  defense  of  qualified 
immunity  does  not  bar  a  plaintiffs  request  for  injunctive 
or  declaratory  relief.50  In  Wallace  v.  King,51  lor  example, 
the  Fourth  Circuit  Court  of  Appeals  declared  unconstitu- 
tional a  police  department  policy  that  generally  permitted 
officers  to  search  the  premises  of  a  third  person  for  a 
person  named  in  an  arrest  warrant  without  first  obtaining 
a  search  warrant.  Officers  who  conducted  searches  pur- 
suant to  the  policy  were  entitled  to  qualified  immunity 
from  liability  for  damages  because  they  could  not  reason- 
ably have  known  that  the  policy  was  unconstitutional,  but 
the  court  directed  the  lower  court  to  enter  a  judgment 
declaring  the  policy  unconstitutional  and  to  enjoin  its 
future  enforcement.  The  court's  decision  is  based  on  the 
belief  that  an  award  of  damages  under  such  circumstances 
might  make  public  officials  afraid  to  act  but  the  entry  of 
injunctive  relief  will  not.  A  defendant  public  official  granted 
qualified  immunity  also  will  be  protected  from  liability  for 
an  award  of  back  pay.52 


Retroactive  Application  of  the  New  Standard 

It  appears  that  the  qualified  immunity  standard  an- 
nounced in  Harlow  applies  to  cases  pending  at  the  time  it 


Court  in  dicta  has  indicated  that  the  official  who  claims  immunity  has  the 
burden  to  demonstrate  his  entitlement.  Dennis  v.  Sparks,  449  U.S.  24,  29 
(1980). 

49.  The  Fifth  Circuit  Court  of  Appeals  has  adopted  an  approach  that 
shifts  the  burden  of  proof  to  the  plaintiff  on  the  qualified  immunity  issue. 
First,  a  sued  public  official  generally  must  establish  that  his  challenged 
actions  were  within  the  scope  of  his  authority.  The  burden  then  shifts  to  the 
plaintiff.  To  defeat  an  official's  claim  to  immunity,  the  plaintiff  must  prove 
that  the  official  violated  clearly  established  rights  of  which  a  reasonable 
person  would  have  known.  Barker  v.  Norman,  65 1  F.2d  1 107,  1 1 20-2 1  (5th 
Cir.  1981).  S<?<?  a/so  J ihaadv.  O'Brien,  645  F.2d  556.  564  (6th  Cir.  1981). 

50.  See.  e.g..  Rodrigue?  v.  Board  of  Education.  620  F.2d  362,  366  (2d 
Cir.  1980);  Bertotv.  School  District  No.  I.  522  F.2d  1 171.  1 184(IOthCir. 
1975). 

51.  626F.2d  1157,  1161  (4th  Cir.  1980). 

52.  Clanton  v.  Orleans  Parish  School  Board.  649  F.2d  1084.  1 101  n.  20 
(5th  Cir.  1981);  Paxman  v.  Campbell.  612  F.2d  848,  856  (4th  Cir.  1980); 
Bertot  v.  School  District  No.  1,522  F.2d  1171.  1 184-85  (10th  Cir.  1975). 
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was  decided— June  24,  1982.  The  Supreme  Court  has 
vacated  the  judgments  in  two  cases  and  remanded  them 
for  further  consideration  in  light  of  its  decision  in  Harlow.5i 
Without  directly  addressing  its  retroactivity,  several  fed- 
eral courts  nevertheless  have  applied  the  Harlow  standard 
to  pending  cases.54  However,  the  issue  of  whether  Harlow 
should  apply  retroactively  has  not  been  conclusively  ad- 
dressed. 


Suggestions  for  a  Summary  Judgment  Motion 
Based  on  Qualified  Immunity 

The  Supreme  Court  emphasized  in  Harlow  that  insub- 
stantial lawsuits  should  not  be  allowed  to  proceed  to  trial. 
A  federal  district  court  judge  should  grant  summary  judg- 
ment for  a  public  official  if  that  official  could  not  reason- 
ably have  known  that  his  actions  would  violate  the  plain- 
tiffs clearly  established  federal  rights.  A  school  official's 
attorney  must  focus  the  court's  attention  on  the  state  of  the 
law  as  it  existed  when  the  official's  challenged  conduct 
occurred.  To  do  so  the  attorney  must  provide  the  court 
with  a  snapshot  of  the  applicable  law  as  it  existed  on  a 
specific  date — the  date  of  the  official's  alleged  misconduct. 
Subsequent  court  decisions  are  irrelevant,  and  even  if  the 
specific  federal  right  in  question  has  since  been  clearly 
established,  that  fact  is  also  irrelevant.  A  school  official's 
attorney  should  argue  that  the  law  was  not  clearly  estab- 
lished by  applying  the  principles  discussed  above  to  the  law 
as  it  existed  at  the  time  of  the  alleged  violation.  Of  course,  a 
school  official  is  entitled  to  qualified  immunity  as  a  matter 
of  law  if  the  federal  right  allegedly  violated  was  not  clearly 
established  when  he  acted. 

The  Harlow  decision  in  part  was  a  reaction  to  the 
reluctance  of  lower  federal  courts  to  grant  sued  public 
officials  judgment  before  trial  on  the  basis  of  qualified 


immunity.  Those  courts  now  should  be  less  reluctant  to 
grant  summary  judgment  because  their  decision  to  do  so 
may  be  based  on  objective  legal  grounds.  Nevertheless, 
lower  federal  courts  still  may  hesitate  to  grant  school 
officials  qualified  immunity  before  trial  as  a  matter  of  law. 
Attorneys  for  school  officials  may  be  able  to  discourage 
such  a  reluctance  by  making  the  following  argument. 
Lower  federal  courts  have  a  duty  "to  deal  with  possibly 
dispositive  statutory  issues  before  reaching  questions  turn- 
ing on  the  construction  of  the  Constitution."55  In  Wood 
the  Supreme  Court  held  that  the  question  of  a  public 
official's  right  to  qualified  immunity  in  a  Section  1983 
lawsuit  involves  the  construction  of  a  federal  statute,  and  it 
therefore  ruled  that  the  question  of  qualified  immunity 
should  be  considered  before  the  merits  of  constitutional 
questions  raised  in  the  lawsuit  are  addressed.  A  school 
official's  attorney  might  urge  a  federal  court  to  uphold  the 
strong  federal  policy  against  unnecessarily  deciding  consti- 
tutional questions  by  granting  judgment  for  his  client  on 
grounds  of  qualified  immunity. 

The  Supreme  Court's  decision  in  Harlow  evidently 
makes  it  easier  for  a  public  official  to  establish  qualified 
immunity  from  liability  for  damages.  The  official's  subjec- 
tive state  of  mind  is  no  longer  a  crucial  inquiry.56  Rather, 
the  Supreme  Court  formulated  an  objective  test:  Could  the 
official  reasonably  have  known  that  his  conduct  would 
violate  someone's  federal  rights?  Significantly,  the  Harlow 
decision  emphasized  that  an  official's  right  to  qualified 
immunity  may  be  decided  as  a  matter  of  law  before  trial.  A 
school  attorney  may  well  be  able  to  apply  the  principles 
discussed  in  this  article  to  resolve  Section  1983  lawsuits 
against  school  officials  without  a  trial. 


53.  Sanborn  v.  Wolfel,  50  U.S.L.W.  3998. 10  (June  29.  1982);  Velde  v. 
National  Black  Police  Association.  Inc..  50  U.S.L.W.  5033  (June  29. 1982). 

54.  Williams  v.  Bennett,  689  F.2d  1370.  1385(1  lth  Cir.  1982);Saldana  v. 
Garga.  684  F.2d  1 159.  1 164-65  (5th  Cir.  1982). 


55.  Wood  v.  Strickland,  420  U.S.  308.  314  (1975). 

56.  It  is  not  clear  whether  a  school  official's  subjective  good  faith  has  any 
significance  in  a  court's  decision  to  grant  him  qualified  immunity.  For 
example,  the  Eleventh  Circuit  Court  of  Appeals  recently  held  that  the 
subjective  good  faith  of  a  public  official  remains  relevant  in  lawsuits  that 
allege  a  constitutional  deprivation  of  cruel  and  unusual  punishment. 
Williams  v.  Bennett,  689  F.2d  1370.  1386  (1  lth  Cir.  1982). 
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As  the  January  1982  issue  of  the  School  Law  Bulletin 
reported,  projections  call  for  a  continued  fall  in  enrollments 
during  the  1 980s  and  perhaps  during  the  1 990s;  the  declines 
will  be  especially  large  in  high  school  enrollments.  The 
enrollment  declines  result  from  three  factors:  the  postwar 
baby  boom,  which  swelled  enrollments  from  the  1950s  to 
the  mid-1970s;  the  end  of  the  baby  boom  in  the  late  1950s 
and  early  1960s;  and  a  precipitous  drop  in  the  birth  rate  in 
the  late  1960s  and  early  1970s. 

Today  there  is  little  reason  to  expect  a  change  in  the 
factors  underlying  enrollment  trends—primarily  the  num- 
ber of  resident  births  and  migration — that  would  alter  the 
outlook  for  continued  decline  in  school  enrollments.  After 
the  annual  number  of  births  in  the  state  fell  to  the  lowest 
level  in  60  years— to  80,549— in  1 976,  the  number  of  births 
per  year  increased  about  5  per  cent  to  84,681  in  1977  but 
has  remained  at  that  level  since  that  date  (in  1981  there 
were  83,75 1  births).  The  rise  in  births  in  the  late  1970s  can 


be  attributed  largely  to  the  fact  that  the  record  number  of 
women  born  during  the  peak  years  of  the  1950s  baby 
boom  were  entering  the  prime  childbearing  years.  But  the 
number  of  women  entering  the  childbearing  years  will 
drop  substantially  during  the  1980s  and  1990s.  Although 
elementary  grade  enrollments  will  stabilize  for  a  while 
during  the  mid-1980s,  unless  either  the  birth  rate  or  inmi- 
gration  increases  substantially  we  are  not  likely  to  see  a 
reversal  of  the  trend  toward  lower  enrollments  during  the 
1980s  and  early  1990s. 


led  Statewide  ADM 
1971-72  to  1991-92 


Table  1 

Actual  and  Projected  Change  in 
Statewide  Average  Daily  Membership  (ADM)  by  Grade 

Percentage  change  in  ADM' 


1976-77  to 
1981-82 
(actual) 


1981-82  to 

1986-87 
(projected) 


1981-82  to 

1991-92 
(projected) 


-4.6 

-5.2 

NA 

-0.8 

-7.3 

NA 

+4.0 

-18.7 

-13.7 

-3.1 

-14.3 

-11.8 

-10.8 

-8.5 

-9.5 

-13.0 

-44 

-9.2 

-11.3 

-1.3 

-8.3 

-12.4 

+4.5 

-15.0 

-6.1 

-1.2 

-15.5 

+0.7 

-9.3 

-17.2 

I.  Excluding  exceptional  students  in  self-contained  classrooms  and  t 
tally  handicapped  students  from  all  but  total  ADM. 

2  Not  available  Since  the  projections  are  based  p.ntl\  on  actual  hint 
for  ihis  trade  arc  not  available  for  1990-91 

Source:  Department  ol  Public  Instruction  pro 
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The  Current  Projections 

This  article  presents  enrollment  projections  made  by  the 
Department  of  Public  Instruction  on  the  basis  of  actual 
births  and  enrollments  by  grade  level  through  1981-82  in 
each  of  the  state's  143  school  administrative  units.  Birth 
data  permit  projections  for  the  elementary  grades  through 
1986-87  and  for  the  junior  and  senior  high  school  grades 
through  1 99 1  -92.  These  projections  are  shown  for  individ- 
ual school  units  in  Table  3. 

Chart  1  shows  actual  and  projected  trends  in  statewide 
ADM  by  grade  level.  As  the  chart  shows,  ADM  in  grades 
1-12  fell  every  year  during  the  1970s,  and  after  the  kinder- 
garten program  was  fully  established  ADM  in  grades  K-12 
fell  every  year.  Each  of  the  grade  levels  fell  in  the  period 
from  1976-77,  when  total  ADM  peaked,  to  1981-82.  As 
Table  1  shows,  the  relative  declines  were  largest  for  the  first 
three  grades  and  for  grades  7  through  10. 

As  Chart  1  also  shows,  during  the  period  1981-82  to 
1986-87  statewide  ADM  will  fall  in  all  grade  levels  except 
K  through  3,  where  ADM  is  expected  to  rise  slightly  (less 
than  1  per  cent)  after  declining  through  1983-84.  ADM  in 
grades  4  through  6  is  expected  to  fall  1 3 .5  per  cent  between 
1981-82  and  1986-87  but  then  will  increase  slightly  in  the 
period  to  1990-91.  Junior  high  school  ADM  will  first  rise 


and  then  fall  4.7  per  cent  below  the  1981-82  level  by 
1986-87  and  9  per  cent  below  the  1981-82  level  in  1991-92. 
Whereas  ADM  in  other  grade  levels  may  stabilize  some- 
what in  the  last  part  of  the  decade,  high  school  ADM  will 
fall  substantially  after  a  slight  mid-decade  rise.  As  Table  1 
shows,  by  1 99 1  -92  AD M  in  grades  5  and  above  will  be  sub- 
stantially lower  than  in  1981-82,  with  the  largest  declines 
found  in  grades  10-12.  As  explained  below,  however,  the 
declines  in  some  units'  high  school  enrollments  will  be 
much  higher  than  these  figures  would  suggest. 

Table  2  summarizes  the  information  found  in  Table  3 
for  individual  units  by  showing  the  distribution  of  relative 
increases  and  decreases  for  the  143  units.  As  the  table 
shows,  fewer  units  can  expect  enrollment  declines  during 
the  next  five  years  than  had  actual  declines  during  the  past 
five  years  (91.6  per  cent  of  the  units  had  falling  enroll- 
ments). Nevertheless,  124  units  (86.7  per  cent)  can  expect 
lower  total  ADM  in  1986-87  than  in  1981-82,  and  in  20 
units  the  declines  will  amount  to  more  than  10  per  cent  of 
1981-82  ADM.  Fewer  units  can  expect  declines  in  high 
school  enrollments  during  this  first  five  years,  although  32 
units  can  expect  declines  of  10  per  cent  or  more.  In  the 
second  five  years,  however,  high  school  enrollments  will 
fall  steadily,  and  by  1991-92  93  per  cent  of  the  units  will 
have  lower  high  school  ADM  than  in  198 1  -82.  The  average 


Table  2 

Summary  of  Percentage  Change  in  Actual  and  Projected  Average 
Daily  Membership  (ADM)  in  143  School  Units 


Percentage  Change 

1981-82 

Increase: 

10%  or  more 

0 

5%  to  10% 

0 

0%  to  5% 

12 

Decrease: 

0%  to  -5% 

41 

-5%  to -10% 

46 

-10%  to -15% 

33 

-15%  to -20% 

9 

-20%  to  -25% 

2 

-25%  to  -30% 

0 

—30%  or  more 

0 

Percentage  of  units  with 

decreased  ADM 

91.6% 

Actual  change  in 
total  ADM, 
1976-77  to 


Projected  change  in  ADM  by  grade  lev 


1981-82 

to  1986-87 

1981-82  to 

1991-92 

K-6 

7-9 

10-12 

K-12 

7-9 

10-12 

4 

1 

2 

1 

1 

0 

6 

13 

20 

1 

13 

1 

16 

23 

28 

17 

22 

9 

38 

30 

32 

60 

31 

9 

51 

37 

29 

44 

37 

15 

22 

21 

19 

18 

21 

32 

6 

14 

10 

1 

14 

33 

0 

2 

2 

0 

2 

24 

0 

2 

0 

0 

2 

9 

0 

0 

1 

1 

0 

11 

81.8% 

74.1% 

65.0% 

86.7% 

74.8% 

93.0% 
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Table  3 

Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM) 
by  Grade  Level  in  143  School  Units 


Percentage  change 


Actual  ADM, 

Projected  change  in  ADM  by  grade  level 

1976-77  to 
1981-82, 

1981-82  to  1986-87 

1981-82 t 

o  1991-92 

Grades  K-12 

K-6 

7-9                    10-12                  K-12 

7-9 

10-12 

-3.8 
-0.6 
144 
-9.5 
3.2 
-3.3 
-16.8 
-6.2 
2.3 
-17.9 
12.6 
-10.6 
-15.4 
-5.5 
13.5 
0.1 
13.7 


-18.5% 
-18.0 

-8.8 

-6.5 

-1.0 

0.4 

-10.3 

1.3 

-1.3 

-3.8 


Excluding  exceptu 


8.7 

0.0 

-9.6 

0.6 

5.1 

-1.1 

3.8 

-3.1 

8.1 

-8.5 

-2.2 

9.4 

3.0 

33.2 

-1.2 

-7.9 

3.2 

-5.3 

3.9 

-7.1 

I.I 

-9.8 

-9.8 

-10.4 

2.4 

-5.8 

1.3 

-1.2 

9.9 

0.8 

-8.4 

0.0 

-9.4 

-7.1 

dined  classrooms  and 

lr.un.ih 

-16.2% 
15.4 

7.1 

3.5 
-4.7 
-6.3 


-6.4 

6.0 

-8.7 

-17.3 

-7.8 

3.0 

-25.3 

-13.3 

16.3 

-17.8 

-4.6 

10.9 

2.0 

-5.7 

10.2 

17.6 

0.0 

-2.8 


-19.0 
-1.6 
-9.4 
6.3 
6.3 
-17.6 
-6.5 

-7.5 
-14.2 
-9.2 
-5.6 
3.7 
-2.8 
-0.3 


-5.3 

-0.8 

0.0 

9.0 

-30.4 

-10.3 

7.0 

-1.4 

-16.0 

-2.0 

18.5 

-12.1 

5.7 

-6.5 

0.0 

-3.8 

-10.0 

2.8 

3.8 

9.6 


-3.0 

-0.3 

-15.5 

-8.1 

8.3 

4.7 

7.9 

-15.3 

9.0 

10.8 

6.4 

-5.4 

174 


-8.7 

2.6 

0.9 

-9.4 

-8.2 

-1.9 

-6.2 

-10.8 

-6.7 

1.2 

-12.3 

-13.7 
-4.7 
-2.8 

-11.8 


3.5 
-4.7 
-6.3 
-11.8 

7.9 


-17.3 
-7.8 
3.0 
-25.3 
-13.3 


-5.7 
-10.2 


6.3 
6.3 
-17.6 
-6.5 
-2.8 
-7.5 
-14.2 
-9.2 
-5.6 
3.7 
-2.8 
-0.3 
-11.6 
-10.0 


ble  mentally  retarded  handicapped  students 
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Table  3  (Continued) 
Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM) 
by  Grade  Level  in  143  School  Units 


Percentage  change 


Actual  ADM 

1976-77  to 

1981-82 

Grades  K-12 


Franklin 

-6.9 

Franklinton 

-7.5 

Gaston 

-5.3 

Gates 

-15.6 

Graham 

-4.2 

Granville 

-10.4 

Greene 

-17.8 

Guilford 

-6.4 

Greensboro 

-15.1 

High  Point 

-14.4 

Halifax 

-12.1 

Roanoke  Rapids 

-13.4 

Weldon 

-9.1 

Harnett 

-3.8 

Haywood 

-6.9 

Henderson 

1.5 

Hendersonville 

-2.3 

Hertford 

-13.6 

Hoke 

0.0 

Hyde 

-13.6 

Iredell 

-6.7 

Mooresville 

-6.3 

Statesville 

-10.6 

Jackson 

1.0 

Johnston 

-4.8 

Jones 

-20.2 

Lee-Sanford 

-5.2 

Lenoir 

-6.7 

Kinston 

-7.1 

Lincoln 

-0.9 

Macon 

1.9 

Madison 

5.0 

Martin 

-9.8 

McDowell 

-0.8 

Mecklenburg 

-9.1 

Mitchell 

-8.1 

Montgomery 

-3.7 

Moore 

-6.1 

Nash 

-4.8 

Rocky  Mount 

-6.0 

New  Hanover 

-6.1 

Northampton 

-14.3 

Onslow 

-7.3 

Orange 

-3.3 

Chapel  Hill-Carrboro 

-9.2 

Pamlico 

-8.8 

Pasquotank 

-11.1 

Pender 

-6.7 

Perquimans 

-14.9 

Projected  change  i 

n  ADM  by  grade  level 

1981-82  to  1986-87 

1981-82  t< 

>  1991-92 

K-6 

7-9                   10-12 

K-12 

7-9 

10-12 

-3.4 
-6.1 

-15.7 


5.1 
-9.4 

-9.4 

-6.3 

-5.2 

11.2 

-3.0 

-3.9 

-15.5 

3.8 

1.0 

1.1 

-3.9 


-10.3 
-8.7 
-10.2 


12.3 
-17.0 
-8.2 
-11.1 
0.3 
1.8 
10.5 
-2.7 


0.0 
-12.5 
12.7 

0.9 
-5.3 

0.2 

-2.6 

8.6 

0.3 

1.3 

2.0 

-1.2 

5.5 

-6.9 

19c. 

2.3 
-5.9 

0.0 
-5.5 
-5.4 


-20.9 

-4.7 

-3.0 

2.0 

-17.0 


-1.9 

-1.2 
0.7 
16.2 
9.8 
11.7 
-1.2 
3.8 
15.3 


-2.0 

7.3 

18.2 

-8.7 

6.9 

4.8 

-1.5 

-4.2 

-10.3 

-6.5 


-3.2 
10.8 


-10.3 

-8.7 
-10.2 
-1.8 

-7.1 
-12.3 
-17.0 


0.2 
-2.6 

8.6 

0.3 

1.3 

2.1 
-1.2 

5.5 
-6.9 
-19.6 

2.3 
-5.9 

0.0 
-5.5 
-5.4 
11.0 

2.0 
-8.9 
-20.9 
-4.7 
-3.0 

2.0 


Excluding  exceptional  students  in  self-contained  classrooms  and  trainab 


ally  retarded  handicapped  students 
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Table  3  (Continued) 

Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM) 
by  Grade  Level  in  143  School  Units 


Percentage  change 


Actual  ADM 

1976-77  to 

1981-82 

Grades  K- 1 2 


-2.3 
-9.0 
-6.5 

-13.8 
-3.4 

-14.6 
-4.7 
-2.2 

-11.3 
-2.9 
-1.1 
-7.6 


-7.9 
—  21.9 

-4.2 
-6.7 
-6.9 
-0.8 
-5.9 

-12.1 

1.7 

-1.6 

-10.8 

-11.7 
-2.5 
-7.9 

-17.6 
3.6 
-2.6 
-4.1 
-3.5 

-13.8 

-17.1 
-4.6 
-7.7 

-14.4 
-7.2 
-4.6 
-6.7 
-3.1 


Projected  change  in  ADM  by  grade  level 

1981-82  to  1986-87 

1981-82  to  1991-92 

K-6 

7-9                     10-12                   K-12 

7-9                     10-12 

-11.6 
5.2 
2.0 
-12.9 
-16.3 
-8.5 
-10.3 
-5.5 
-5.5 
-8.1 
-7.5 
-7.0 
-9.5 
-13.6 
-10.5 
-12.5 
-1 1.0 
-3.8 
-5.8 
-5.8 
-3.4 
-4.0 
-8.7 
-8.4 
-4.6 
-10.0 
-10.3 
-126 
-7.8 
-0.8 
-4.4 
14.2 
-2.3 
-4.5 
-7.6 
-1.4 
7.5 
-8.1 
-6.6 
-3.8 
-3.4 


-4.8 
-8.5 
-5.8 
-5.6 

-27.6 
-3.9 
4.4 
-6.0 
4.7 
-2.0 

-19.3 


-10.5 

-5.7 

7.2 

2.6 

-1.3 

-7.1 

-5.5 

-8.5 

-23.1 

-3.9 

0.0 

8.4 

-2.6 

-5.3 

-11.5 

-0.6 


-8.8 

-7.8 
-5.1 
-4.3 
12.4 
4.8 


-6.7 
4.5 

-16.2 
1.2 

-12.3 
-7.1 

-6.3 
6.9 
0.9 

-3.0 

5.3 
-2.5 

6.3 
-13.1 

3.6 
-20.2 
-7.3 

5.4 

0.2 
-0.2 
13.0 
-16.6 
-20.2 


10.9 
-3.2 
-13.0 
-5.5 


-2.3 

7.7 
0.5 

-2.8 

-5.8 
0.8 

-2.1 
14.8 

-3.5 

-2.7 
-6.0 


-12.8 
-5.2 
-1.5 

-17.0 

4.7 

9.9 

-12.7 

0.3 

8.6 

-2.3 

-8.9 

-4.8 

-8.5 

-5.6 
-27.6 
-3.9 


-2.0 
-19.3 

-2.2 
-5.2 


-10.5 
-5.7 
7.2 
2.6 
-1.3 
-7.1 
-5.5 

-23.1 
-3.9 


-2.6 

-5.3 
-11.5 
-0.6 


Excluding  exceptional  i 


Lined  classrooms  and  trainable  mentally  retarded  handicapped  l 
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decline  will  be  over  15  per  cent,  but  declines  will  be  con- 
siderably larger  in  many  units — especially  in  city  units 
where  inmigration  is  not  offsetting  declines  in  the  high 
school  population.  As  Table  2  shows,  for  example,  109 
units  (76  per  cent)  can  expect  declines  of  10  per  cent  or 
more,  44  units  (3 1  per  cent)  can  expect  declines  of  20  per 
cent  or  more,  and  1 1  units  (8  per  cent)  can  expect  declines 
of  30  per  cent  or  more. 

In  summary,  the  current  projections  indicate  a  continua- 
tion of  the  trend  of  declining  enrollments  that  caused  total 
ADM  to  decline  in  92  per  cent  of  North  Carolina's  school 
units  during  the  past  five  years.  In  the  five  years  following 


1981-82  statewide  ADM  is  likely  to  fall  in  all  but  three 
grades,  but  by  mid-decade  elementary  school  ADM  shoulc 
stabilize  at  least  for  a  few  years  (ADM  for  these  grade; ! 
cannot  be  projected  beyond  1986-87,  but  current  trends  ir 
births  and  the  declining  number  of  women  of  childbearing 
age  suggest  that  any  increases  in  subsequent  years  will  bf  j 
modest).  Junior  high  school  ADM  will  rise  slightly  duringi 
the  next  year  or  so  but  then  will  begin  to  slide  substantially  I 
Senior  high  school  ADM  will  first  fall,  then  rise  slightly  I 
and  then  fall  substantially  so  that  by  1991-92  high  schoo  j 
enrollments  in  the  majority  of  units  will  be  considerabh, 
below  the  levels  of  1981-82. 


Recent  Court  Decisions 


DESEGREGATION  REFERENDUMS.  Washington  v. 
Seattle  School  District  No.  1, 102  S.Ct.  3 187  (1982);  Craw- 
fordv.  Board  of  Education  of  the  Citv  of  Los  Angeles,  102 
S.Ct.  3211(1982). 

Facts:  Voters  in  the  State  of  Washington  and  in  Califor- 
nia approved  binding,  statewide  referendums  that  curtailed 
the  use  of  busing  as  a  desegregation  tool.  Washington's 
new  law  prohibited  local  school  boards  from  using  busing 
for  desegregation,  though  it  expressly  did  not  prevent  state 
or  federal  courts  from  ordering  busing  to  remedy  intention- 
al— or  de  jure — segregation  that  violates  the  federal  or 
state  constitution. 

Earlier  in  that  same  year  the  Seattle  school  board  had 
voluntarily  adopted  a  desegregation  plan  that  included 
busing.  After  the  referendum  passed,  the  Seattle  board 
and  the  boards  of  education  of  two  other  school  districts 
that  had  also  adopted  integration  programs  sued  the  state 
in  federal  district  court  to  enjoin  enforcement  of  the  anti- 
busing  measure.  The  court  ruled  that  the  new  law  was 
unconstitutional  and  permanently  enjoined  the  state  from 
enforcing  it.  The  Ninth  Circuit  affirmed,  and  the  state 
appealed  to  the  U.S.  Supreme  Court. 

In  California  the  voters  passed  an  antibusing  referendum 
one  year  after  a  state  superior  court  judge  imposed  on  the 
Los  Angeles  school  board  a  desegregation  plan  that  in- 
volved busing.  In  contrast  to  the  Washington  law,  which 
limited  the  power  of  local  school  boards  to  bus  students 
for  desegregation,  the  California  measure  was  directed 
toward  the  power  of  the  state  courts  to  order  busing. 
Specifically,  it  amended  California's  constitution  so  as  to 
prohibit  state  courts  from  ordering  busing  except  to 


remedy  de  jure  segregation.  Formerly,  the  state  constitu- 
tion required  school  desegregation,  including  by  means  of 
busing  if  necessary,  to  remedy  both  de  jure  and  de  facto 
segregation.  Following  enactment  of  the  proposition,  the 
Los  Angeles  school  board  asked  the  superior  court  judge  i 
to  modify  the  court-ordered  desegregation  plan  by  elimi- 
nating the  busing  provision.  Finding  that  the  Los  Angeles 
schools  were  intentionally  segregated  (that  is,  de  jure),  the 
judge  held  that  the  amendment  therefore  did  not  prohibit 
court-ordered  busing  in  that  case  and  denied  the  school 
board's  request.  However,  the  state  court  of  appeals  re- 
versed the  trial  court's  finding  of  de  jure  segregation  and 
ruled  that  the  antibusing  initiative  therefore  applied  to 
prohibit  the  state  courts  from  ordering  busing  in  Los 
Angeles.  The  appellate  court  also  ruled  that  the  new  provi- 
sion was  constitutional.  The  U.S.  Supreme  Court  agreed 
to  hear  the  case  after  the  state  supreme  court  declined  to 
review  it. 

Holding:  The  Supreme  Court  affirmed  in  both  cases, ii 
striking  down  Washington's  initiative  (5-4)  but  upholding 
California's  (8-1).  In  the  Washington  case,  in  a  majority 
opinion  written  by  Justice  Blackmun,  the  Court  held  that 
the  referendum  violated  the  equal  protection  clause  of  the 
Fourteenth  Amendment  because  it  changed  the  local  gov-; 
ernment's  decisionmaking  process  over  the  racial  issue  of 
busing. 

The  Court  looked  to  two  cases  for  guidance —  Hunter  v. : 
Erickson,  393  U.S.  385  (1969),  and  Lee  v.  Nyquist.  318  F. 
Supp.710(W.D.N.Y.  1970)  (three-judge  court),  affdwithA 
out  opinion,  402  U.S.  935  ( 1 97 1 ).  In  Hunter,  the  Court  had ! 
struck  down  a  binding  referendum  in  Akron.  Ohio,  that 
required  that  any  fair  housing  ordinance  be  approved  by 
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both  the  city  council  and  the  voters — thereby  moving 
away  from  the  normal,  lesser  requirement  of  city  council 
I  approval  only.  The  Court  held  that  the  Akron  referendum 
I  violated  the  equal  protection  clause  by  singling  out  legisla- 
|  tion  designed  to  aid  racial  minorities  and  imposing  stiffer 
I  approval  barriers  on  such  legislation.  In  Lee.  the  federal 
;  district  court  invalidated  a  New  York  statute  that  prohi- 
;  bited  state  education  officials  and  appointed  school  boards 
>  from  busing  students  in  order  to  achieve  desegregation. 
|  That  court  explained  that  the  statute  violated  the  equal 
l  protection  clause  by  changing  the  local  educational  deci- 
sionmaking process  to  the  disadvantage  of  racial  minori- 
ties. Applying  Hunter  and  Lee  to  the  Washington  case,  the 
Supreme  Court  ruled  that  the  Washington  referendum 
suffered  from  the  same  equal  protection  evil  because  it 
allocated  governmental  decisionmaking  authority — i.e.,  it 
removed,  so  as  to  burden  racial  minorities,  the  power  of 
local  school  boards  to  order  busing  for  desegregation. 

Despite  the  similarities  between  the  Washington  and 
California  referendums,  the  Supreme  Court  distinguished 
between  the  two  and  upheld  the  California  measure  against 
an  equal  protection  challenge.  In  a  majority  decision  writ- 
ten by  Justice  Powell,  who  also  wrote  the  dissenting  opin- 
ion in  the  Washington  case,  the  Court  stressed  that  Califor- 
nia's constitutional  amendment  did  not  reallocate  govern- 
mental power  on  racial  grounds  but  rather  merely  trimmed 
back  state  desegregation  rights  to  conform  with  weaker 
federal  rights.  The  Court  ruled  that  even  after  such  a 
partial  repeal.  California  law  provided  court  protection  of 
racial  minorities  as  strong  as  federal  protection,  thereby 
avoiding  a  federal  constitutional  violation. 

The  Court  noted  several  distinctions  between  the  Wash- 
ington and  California  referendums.  The  California  provi- 
sion merely  conformed  state  courts'  power  over  busing  as  a 
remedy  in  desegregation  cases  to  federal  law  and  did  not 
restrict  the  power  of  local  school  boards  to  bus  students  to 
,  end  either  de  jure  or  de  facto  segregation  without  a  court 
order.  In  contrast,  the  Washington  measure  prohibited 
local  school  boards  from  busing  students  to  end  de  jure 
segregation  and,  more  significantly,  it  prevented  local 
boards  from  complying  with  federal  law  through  busing  to 
i  end  even  de  jure  segregation  without  a  court  order.  In  his 
concurring  opinion.  Justice  Blackmun  emphasized  the 
:  different  effects  of  the  California  and  Washington  refer- 
I  enda  on  the  nature  of  local  government.  He  explained  that 
|  while  the  California  provision  only  pruned  certain  rights 
j  to  the  permissible  scope  of  federal  law.  the  Washington 
referendum  cut  more  deeply  to  change  the  very  process  by 
which  desegregation  rights  are  created.  In  his  dissent, 
|  Justice  Marshall  characterized  these  observations  as  merely 
I  superficial  distinctions.  He  argued  that  it  should  make  no 
I  difference  that  one  measure  removed  power  to  order  busing 
j  from  school    boards  while  the  other  measure  removed 
;  power  from  the  courts,  since  both  initiatives  effectively 


closed  avenues  available  to  racial  minorities  to  end  school 
segregation.— Benjamin  B.  Sendor 


RENEWED  CONTRACTS  DO  NOT  CREATE  PROP- 
ERTY INTEREST.  Robertson  v.  Rogers.  679  F.2d  1090 
(4th  Cir.  1982). 

Facts:  Robertson,  an  assistant  superintendent  of  schools 
in  Martin  County,  had  been  employed  for  eleven  years 
pursuant  to  a  series  of  two-year  contracts.  The  school 
board,  on  the  superintendent's  recommendation,  did  not 
renew  the  contract.  The  superintendent  responded  to  pro- 
spective employers  that  Robertson's  contract  had  not  been 
renewed  because  of  "incompetence  and  outside  activities." 
Robertson  sued  under  Section  1983  of  the  Civil  Rights 
Act,  saying  that  he  had  been  denied  both  a  property  right 
by  the  nonreappointment  and  a  liberty  right  by  the  superin- 
tendent's response  to  prospective  employers. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  affirmed 
the  district  court's  judgment  for  the  defendants.  It  agreed 
that  the  series  of  renewed  contracts  did  not  create  a  pro- 
tected property  interest  in  continued  employment.  It  also 
agreed  that  the  alleged  statements  to  prospective  employers 
did  not  give  rise  to  a  liberty  interest  that  Robertson  was 
entitled  to  protect  at  a  "name-clearing"  hearing.  It  said  that 
the  alleged  statements  do  not  come  within  the  exception  to 
the  rule  of  Board  v.  Roth.  408  U.S.  564  ( 1972),  which  held 
that  nonrenewal  does  not  invoke  a  liberty  interest  and  a 
name-clearing  hearing  unless  there  has  been  a  charge  that 
the  employee  was  guilty  of  dishonesty  or  immorality.  "Alle- 
gations of  incompetence  do  not  imply  the  existence  of 
serious  character  defects  such  as  dishonesty  or  immorality, 
contemplated  by  Roth  ....  In  this  case,  the  superinten- 
dent's alleged  statements  did  not  involve  an  attack  on 
Robertson's  integrity  or  honor."  The  court  further  noted 
that  the  alleged  statements  by  the  superintendent  to  pro- 
spective employers  were  privileged  at  common  law.  See 
Restatement  (Second)  of  Torts  §  595  (1977). 


RIF  AND  AFFIRMATIVE  ACTION-LAYOFFS 
AND  RECALLS  MUST  INCREASE  THE  PERCENT- 
AGE OF  BLACK  TEACHERS.  Oliver  v.  Kalamazoo 
Board  of  Education.  498  F.  Supp.  732  ( W.D.  Mich.  1980) 
(appeal  pending),  and  526  F.  Supp.  131  (W.D.  Mich. 
1981). 

Facts:  This  digest  reports  two  separate  cases  that  arose 
from  reductions  in  force  by  the  Kalamazoo  school  district. 
The  first  reductions  were  in  1 980,  when  1 28  teachers  were 
laid  off— including  21  black  tenured  teachers  and  13  black 
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probationary  teachers.  The  district  was  under  the  court's 
continuing  order  (since  1971)  to  achieve  a  desegregated 
school  system.  The  court  had  ordered  the  defendant  dis- 
trict to  achieve  a  professional  staff  that  was  20  per  cent 
black,  but  despite  affirmative  action  efforts  the  staff  was 
only  1 1. 1  per  cent  black  in  1979-80,  the  time  of  the  first 
layoffs.  The  layoffs,  which  were  conducted  on  a  seniority 
basis  pursuant  to  a  collective  bargaining  agreement,  re- 
duced black  representation  from  11.1  per  cent  to  8.9  per 
cent.  The  district  petitioned  the  court  to  set  aside  the 
district's  liability  under  the  collective  bargaining  agree- 
ment's seniority  provision  so  that  it  could  recall  enough 
black  teachers  to  restore  the  pre-layoff  percentage.  The 
teachers' association  intervened  in  support  of  the  contract 
provision.  The  plaintiffs — a  biracial  class  of  parents  and 
students  and  a  civil  rights  organization— proposed  that  all 
black  teachers  be  recalled  and  shielded  from  further  layoff 
without  regard  to  seniority  or  tenure  status  until  the  goal 
of  a  20  per  cent  black  staff  was  attained. 

After  the  decision  on  the  proper  order  of  recall  (see 
below),  the  school  district  proposed  a  second  layoff  of  58 
teachers  for  the  1981-82  year,  including  some  black  ten- 
ured teachers.  The  plaintiffs  obtained  a  restraining  order 
that  blocked  the  layoffs  of  black  tenured  teachers  and 
sought  a  preliminary  injunction  forbidding  layoffs  of  black 
tenured  teachers  until  the  20  per  cent  goal  was  achieved. 
The  defendant  school  district  and  intervenor  teacher  asso- 
ciation assumed  the  same  positions  with  respect  to  this 
layoff  as  they  had  in  the  first  suit  on  recall. 

Holdings:  The  school  district  was  prohibited  from 
laying  off  any  black  tenured  teachers  while  the  percentage 
of  black  professional  staff  remained  under  the  court- 
ordered  20  percent  goal.  In  addition,  recalls  of  probation- 
ary teachers  must  not  exceed  80  per  cent  white  for  any 
year;  the  district  must  fill  any  shortfall  that  might  occur 
after  eligible  black  probationary  teachers  are  recalled  by 
hiring  new  black  teachers.  At  least  20  per  cent  of  any  new 
teachers  hired  after  all  recalls  have  been  made  must  be 
black. 

The  court's  primary  concern  was  that  the  percentage  of 
black  teachers  continue  to  increase  rather  than  stagnate  or 
decline  so  that  the  district's  students  could  be  exposed  to 
an  adequate  number  of  blacks  in  positions  of  respect  and 
authority.  Neither  contractual  provisions  nor  state  tenure 
law  may  be  allowed  to  frustrate  an  attempt  to  remedy  past 
unconstitutional  conduct.  Furthermore,  whether  the  con- 
tractual seniority  layoff  and  recall  provisions  were  negoti- 
ated in  good  faith  and  without  discriminatory  intent  was 
irrelevant  when  their  enforcement  would  interfere  with 
attainment  of  desegregation  goals.  The  court  noted,  how- 
ever, that  the  school  was  justified  for  reasons  of  education- 
al quality  to  give  greater  protection  to  black  tenured 
teachers  than  black  probationary  teachers  because  the 
court  thought  a  "tenured  teacher  is  more  effective." 


The  court  subordinated  the  interests  of  white  teachers 
to  the  students'  interests.  It  rejected  an  argument  that  the 
existing  percentage  of  black  teachers  was  in  line  with  most 
labor  indicators  because  the  goal  was  remediation  of  all 
aspects  of  segregation  rather  than  simply  to  achieve  a 
workforce  representative  of  the  labor  market.  The  repre- 
sentation of  black  students— 28.5  per  cent  in  1979-80 — 
was  another  important  factor  in  deciding  appropriate 
representation  of  black  teachers. 

The  significance  of  these  cases  is  the  court's  willingness 
to  mandate  affirmative  action  in  layoff  and  recall  contexts. 
As  a  result  of  the  court's  1980  order,  black  representation 
among  teachers  increased  from  a  pre-layoff  figure  of  1 1.1 
per  cent  to  13.5  per  cent.  The  1981  order  meant  that  275 
white  teachers  will  have  to  be  laid  off  before  any  black 
teachers  will  be  subject  to  layoff,  given  the  figures  that 
existed  then  and  the  fact  that  no  new  teachers  are  being 
hired.  [Accord,  Morgan  v.  O'Bryant,  671  F.2d  23  (1st 
Cir.),  cert,  denied,  51  L.W.  3244  (1982)  (Boston  public 
schools  required  to  disregard  seniority  in  determining  lay- 
offs when  seniority  upset  court-set  goals  for  the  percentage 
of  blacks  among  teachers  and  administrators).] 


THE  PARENT  WHO  DOES  NOT  HAVE  CUSTODY 
HAS  NO  STANDING  TO  SUE  BOARD  ON  BEHALF 
OF  THE  CHILD.  Mills  v.  Phillips,  407  So.  2d  302  (Fla. 
Dist.  Ct.  App.  1981). 

Facts:  A  Florida  high  school  sought  to  suspend  a 
student  whose  parents  were  divorced.  It  sent  notice  of  the 
planned  suspension  to  the  student's  mother,  who  had 
been  awarded  custody  in  the  divorce  action.  The  mother 
did  not  initially  request  a  hearing.  The  girl's  father  dis- 
agreed with  the  mother's  handling  of  the  matter  and 
obtained  an  injunction  prohibiting  his  daughter's  suspen- 
sion. The  school  board  appealed. 

Holding:  The  appellate  court  reversed,  holding  that  the 
parent  without  custody  has  no  standing  to  sue  to  enforce 
educational  decisions  that  were  contrary  to  the  desires  or 
actions  of  the  parent  who  has  custody.  Only  in  extraordin- 
ary circumstances,  such  as  the  illness  or  unavailability  of 
the  custodial  parent,  does  the  noncustodial  parent  have 
standing  to  sue. 


